REPORTABLE
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO 1101 OF 2005
State of H. P. . ... Appel Il ant
Ver sus
Suni |  Kumar ... Respondent
JUDGMENT
Madan B. Lokur, J.
1. The question before us is whether the accidental or chance recovery

of narcotic drugs during a personal or body search would attract the
provi sions of Section 50 of the Narcotic Drugs and Psychotropic Substances
Act, 1985 (for short the Act). In our opinion, the issue is no |longer res
i ntegra having been answered in the negative by the Constitution Bench in
State of Punjab v. Bal dev Singh.[1]

The facts:

2. The respondent Sunil Kumar was travelling in a bus on 9th Decenber,
2000 away from Chanba in Hi rmachal Pradesh. The bus was stopped at Dhundi ara
Bungal ow at about 1.15 p.m for a 'traffic check’ by ASI Joga Singh (PW
13), in-charge of Police Post Banikhet, acconpanied by Head Constable
Pritam Singh (PW3), Constable Mazid Mohammad (PW2) and Constable Des Raj
(PW5) all of whomwere acting under the supervision of Gulab Singh (PW12)
the Deputy Superintendent of Police, Dal housie. A’'traffic check’, we were
told, neans a check for ticketless passengers etc. W were also told that
narcotic substances are quite easily available in the Chanba area, but the
bus was not stopped for checking the carriage or transportation of any
narcotics

3. Be that as it may, during the check, Constable Mazid Mohamrad noticed
t he passenger occupying seat No. 20 (Sunil Kumar) concealing sonething
under his clothes. Therefore, Sunil Kumar was asked to disenmbark from the
bus and then asked to open his trousers. Wen he did so, the police
officers found a pol ythene envel ope tied below his belly wth the help
of a "parna"

(piece of cloth). The polythene envelope was opened and was found to
contain what | ooked |ike charas.

4. Steps were taken by the police officers to weigh and seize the item
recovered as well as to seal necessary sanples for the purpose of
exam nation. W are not concerned with the correctness of this procedure,
since there is no dispute about it. Suffice it to say that the item
recovered was found to be charas wei ghi ng about 2.300 kil os.

5. On these broad facts Sunil Kumar was prosecuted for conscious

possession of a narcotic substance and was prosecuted for an offence
puni shabl e under Section 20 of the Act.

Deci sion of the Trial Court:

6. The Sessions Judge, Chanba Division, Chanba, Hi nmachal Pradesh in
Sessions Case No. 9 of 2001 gave a rather detailed judgnment and concluded
that Sunil Kumar was in conscious possession of a narcotic substance and
the recovery thereof was a chance recovery. Accordingly, the provisions of
Section 42 of the Act relating to search and sei zure wer e not
applicable since the

police officials had no prior information about the possession of charas by
Sunil Kumar. For arriving at this conclusion, the Trial Judge placed
reliance on Bal dev Singh.



7. The Sessions Judge in his judgment and order dated 28th Novenber,
2001 found Sunil Kurmar guilty of the of fence charged and subsequently by an
order dated 29th Novenber, 2001 he was sentenced to wundergo rigorous
i mprisonment of 10 years and to pay a fine of Rs. 1 lakh and in default of
paynent of fine to further undergo sinple inprisonment for one year
Deci sion of the H gh Court:
8. Feeling aggrieved, Sunil Kumar preferred Crimnal Appeal No. 37 of
2002 before the Hi gh Court of Hi machal Pradesh. In its decision dated 11th
June, 2004 the High Court held that the recovery of charas was not a chance
recovery. [ 2]
9. It was held that though the search conducted was a random search, but
the police officers had a positive suspicion that Sunil Kumar might be
carrying contraband. It is for this reason that he was asked to get down
fromthe bus and then subjected to a body search. Therefore it was not a
chance recovery. According to the High Court, this attracted the provisions
of Section 50 of the Act and Sunil Kumar ought to have been given an option
of being searched before a Gazetted Officer or a Magistrate in conpliance
with Section 50 of the Act. Since this option was not given, the
convi ction and sentence inposed upon Sunil Kumar was not justified.
10. Accordingly, the appeal filed by Sunil Kumar was allowed by the High
Court.
Chance recovery:
11. The State is in appeal against the acquittal of Sunil Kumar and the
broad submission is that the recovery of <charas from him was a chance
recovery. Under these circunstances, in view of the Constitution Bench
deci sion in Bal dev Singh which endorsed the view taken in State of Punjab
v. Balbir Singh[3] the personal search of Sunil Kumar resulting in the
recovery of contraband did not violate Section 50 of the Act. Reliance was
pl aced by | earned counsel on paragraph 25 in Balbir Singh which was also
endorsed by the Constitution Bench. It was subnmitted that it is only after
a chance or accidental recovery of any narcotic drug or psychotropic
subst ance by any police officer that the provisions of the Act would cone
into play. It is then that the enpowered officer should be informed and
that enpowered officer should thereafter proceed to investigate the nmatter
in accordance with the provisions of the Act.
12. The relevant extract of paragraph 25 of Balbir Singh reads as
fol | ows:
"(1) If a police officer wthout any prior information as
contenpl at ed under the provisions of the NDPS Act makes a search
or arrests a person in the nornal course of investigation into
an offence or suspected offences as provided under t he
provi sions of CrPC and when such search is conpleted at that
stage Section 50 of the NDPS Act would not be attracted and the
question of conplying with the requirenents thereunder woul d not
arise. If during such search or arrest there is a chance
recovery of any narcotic drug or psychotropic substance then the
police officer, who is not enpowered, should inform the
enpowered of ficer who should thereafter proceed in accordance
with the provisions of the NDPS Act. If he happens to be an
enpowered of ficer also, then fromthat stage onwards, he should
carry out the investigation in accordance with the other
provi sions of the NDPS Act."

13. In view of the opinion expressed by the Trial Court and the High
Court, we need to firstly understand what a 'chance recovery’ is. The next
question woul d be whether the provisions of Section 50 of the Act would
apply when there is a chance recovery.

14. The expression 'chance recovery’ has not been defined anywhere and
its plain and sinple nmeaning seens to be a recovery nade by chance or by
acci dent or unexpectedly. In Mhinder Kumar v. State, Panaji, Goa[4] this
Court considered a chance recovery as one when a police officer "stunbles
on" narcotic drugs when he nakes a search. |In Sorabkhan Gandhkhan Pat han
v. State of Qujarat[5] the police officer, while searching for illicit
liquor, accidentally found sone charas. This was treated as a ’chance
recovery’

15. Applying this to the facts of the present appeal, it is clear that
the police officers were looking for passengers who were travelling
ticketl ess and nothing nore. They accidentally or unexpectedly cane across



drugs carried by a passenger. This can only be described as a recovery by
chance since they were neither |looking for drugs nor expecting to find
drugs carried by anybody.

16. It is not possible to accept the view of the H gh Court that since
the police officers conducted a random search and had a

"positive suspicion" that Sunil Kumar was carrying contraband, the recovery
of charas fromhis person was not a chance recovery. The recovery of
contraband may not have been unexpected, but the recovery of charas
certainly was unexpected notwithstanding the submission that drugs are
easily available in the Chanba area. The police officers had no reason to
believe that Sunil Kumar was carrying any drugs and indeed that is also not

the case set up in this appeal. It was plainly a chance or accidental or
unexpected recovery of charas - Sunil Kumar could well have been carrying
any ot her contraband such as, smuggled gold, stolen property or an illega

firearmor even sone other drug.

17. We are not going into the issue whether the personal or body search
of Sunil Kumar (without a warrant) was at all pernmitted by Iaw under these
circunmstances. That was not an issue raised or canvassed before the Tria
Court or the Hi gh Court or even before us, although it has been adverted to
in the witten subm ssions by | earned counsel assisting us on behalf of
Suni | Kumar.

Applicability of Section 50 of the Act:

18. As far as the applicability of Section 50 of the Act in a chance
recovery is concerned, the issue is no longer res integra in view of the
deci sion of the Constitution Bench in Bal dev Singh

19. It is true that Sunil Kumar behaved in a suspicious manner which
resulted in his personal search being conducted after he disenbarked from
the bus. However, there is no evidence to suggest that before he was asked
to alight fromthe bus, the police officers were aware that he was carrying
a narcotic drug, even though the Chanba area may be one where such drugs
are easily available. At best, it could be said the police officers
suspected Suni|l Kunmar of carrying drugs and nothing nore. Mere suspicion
even if it is 'positive suspicion’ or grave suspicion cannot be equated
with 'reason to believe .[6] These are two conpletely different concepts.
It is this positive suspicion, and not any reason to believe, that led to
the chance recovery of charas fromthe person of Sunil Kumar.

20. Simlarly, the positive suspicion entertained by the police officers
cannot be equated with prior information.[7] The procedure to be followed
when there is prior information of the carrying of

contraband drugs is laid down in the Act and it is nobody’s case that that
procedure was followed, |et alone contenpl ated.

21. We are not in agreenent with the view of the H gh Court that since
the police officers had a positive suspicion that Sunil Kumar was carrying
some contraband, therefore, it could be said or assuned that they had
reason to believe or prior information that he was carrying charas or sone
other narcotic substance and so, before his personal or body search was
conducted, the provisions of Section 50 of the Act ought to have been
complied with. The recovery of charas on the body or personal search of
Suni| Kumar was clearly a chance recovery and, in view of Baldev Singh, it
was not necessary for the police officers to conply with the provisions of
Section 50 of the Act.

Concl usi on:

22. Under the circunstances, we set aside the judgnent and order passed
by the H gh Court and uphold the decision of the Trial Court convicting
Sunil Kurmar for an offence punishable under Section 20 of the Act.
Necessary steps be taken to apprehend Sunil Kumar to serve out the
remai nder of his sentence.
23. The appeal is all owed.
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