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I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO 1032 COF 2011

(Arising out of SLP(Crl) No. 8360 of 2008)

STATE DELH ADM NI STRATI ON Appel | ant (s)
VERSUS
MAHENDER KUMAR & ANR. Respondent ( s)
ORDER
1. Leave granted.
2. This appeal is directed against the judgnent and order

passed by the Del hi Hi gh Court affirmng the order of acquitta

of t he respondents passed by t he Addi ti onal Sessi ons Judge,
Del hi

3. A case under Section 7(1) read with Section 16 of the

Prevention of Food and Adul teration Act, 1954 (hereinafter

referred to as the "Act") was registered agai nst the respondents

with t he al | egati on t hat t he turneric powder sol d by t he
respondents was adul t er at ed. Sanpl es of t he turneric powder
collected were sent to Public Analyst who gave a report that the

sanmpl e was adul terated
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4, Subsequent |y, at t he request of t he accused, anot her
sanpl e was sent to the Central Food Laboratory, which also gave

a report stating that the sanple was adulterated. During the

trial, t he prosecution exam ned three Wi t nesses. The def ence
al so adduced its own evidence. The statement of the respondents

under Secti on 313 of Code of Crim nal Pr ocedur e was al s
0]

r ecor ded.

5. The Metropolitan Magistrate, after exam ning the evidence



pl aced on record, cane to the conclusion that the prosecution

has been abl e to prove t he char ges | evel | ed
respondents and held the respondents guilty of the offence both

under Section 7 read with Section 16 of the Act. The Magi strate

sentenced himto undergo inprisonnment for one year and also to

pay fine.

6. Bei ng aggrieved by the aforesaid order of conviction and

sentence, the respondents filed an appeal before the appellate

authority, nanely, the | earned Additional Sessions Judge (ASJ).

The only issue that was considered by the |l earned ASJ was as to

whet her or not t he sanction accorded by t he
Authority was valid or vitiated. After hearing the contentions,

t he | earned ASJ hel d that the aforesaid sanction granted is
invalid and vitiated and on that ground al one, the appeal was

al | owed and t he r espondent was acquitted of
3

puni shabl e under Section 7 read with Section 16 of the Act and

t he conviction was set aside.

7. The State Del hi Administration, being aggrieved by the
af oresai d order of acquittal, filed an appeal in the Hi gh Court.

The Hi gh Court, however, by the inmpugned judgnent and order held

t hat t he sanpl es sent to t he t est | aboratories
representative and, t herefore, said sanpl es
unrepresentati ve, t he or der of acquittal is to be

Consequently the appeal was disn ssed.

8. The State Del hi Admini stration, being aggrieved by the
af oresai d order passed by the H gh Court, has filed the present
appeal on which we have heard the | earned counsel appearing for
the parties. W have al so perused the records and on perusal of
the sane and upon hearing the counsel appearing for the parties,
we are satisfied that the inpugned judgrment and order as al so

the order passed by the appellate court are required to be set

agai nst t he

Appropriate

t he of fence

wer e not
bei ng

uphel d.



asi de and quashed, as according to us, so far the order with

regard to the grant of sanction is concerned, the sanme cannot be

said to be vitiated in any manner and, therefore, the aforesaid

order granting sanction is upheld. The Hi gh Court so far the two

reports are concer ned hel d t hat t he sanpl es sent
unrepresentative. But the fact remains that the said i ssue was

not at all raised and al so considered by the appellate court nor
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it was raised before the trial court. It is also settled | aw
that if there is any variation between the two reports, there

woul d be pri macy in t he report submitted by t he
r 1

Central Food Laboratory (CFL), which is clearly laid down under

Section 13(3) of the Food Adulteration Act.

9. Havi ng consi dered the aforesaid aspect, we feel and order

t hat t he or der of t he Hi gh Court al ong with t he
of

appel l ate court have to be set aside, which we hereby do.

The

matt er is remtted back to t he appel l ate court
resh

consideration and disposal. It is needless to state that except

for the aforesaid i ssue, nanely, grant of sanction, all other
i ssues are kept open to be argued before the appellate court.

Since the said issues relate to the facts, it would be necessary

for t he appel |l ate court to deci de al | t he i ssues

t he

appel l ate court woul d not | eave any i ssue, whi ch

ged,

undeci ded as has happened in t he pr esent case. As
is

al ready a | ong delay, we request the appellate court to hear the
matter and di spose of as expeditiously as possible. It is also
made cl ear that except for deciding the issue with regard to
validity of the sanction, we have not expressed any opinion or
views in respect of any other issues involved in this matter.

The views expressed by the High Court in the inpugned order and

Directo

order

for

and

t here

ur



al so by the appellate authority are set aside in entirety and

the appell ate court shall not decide the matter being in any
5

manner uni nfl uenced by the view expressed in the said orders.

10. The parties shal | now appear before t he

Sessi ons Judge, Saket on May 9, 2011, who upon appearance of the

parties, shall allot the matter to an appropriate court.

11. The crim nal appeal is di sposed of in

af oresai d observati ons.

New Del hi ,
April 26, 2011.
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| TEM NO 4 COURT NO. 11 SECTI ON 11
SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl) No(s).8360/2008

ternms

District

(From the judgrment and order dated 24/01/2008 in CRLA No

54/ 1990 of The H GH COURT OF DELHI AT N. DELHI)

STATE DELH ADM NI STRATI ON Petitioner(s)
VERSUS

MAHENDER KUMAR & ANR. Respondent ( s)

(Wth office report)

Dat e: 26/04/2011 This Petition was called on for hearing today.

CORAM : HON BLE DR. JUSTI CE MUKUNDAKAM SHARNA
HON BLE MR JUSTICE ANIL R DAVE

For Petitioner(s) P. P. Mal hotra, ASG

Nar esh Kaushi k, Adv.

Priyanka Mat hur Sardana, Adv.

Ani | Katyar, Adv.

D.S. Mahra, Adv.

For Respondent (s) S. K Agarwal, Sr. Adv.

Ashok K. Mahaj an, Adv.

Rahul Mangl a, Adv.
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UPON hearing counsel the Court made the follow ng
ORDER

of

and

t he



Leave granted.

The appeal is disposed of in terns of the signed order

( NAVEEN KUMVAR) (RENU DI WAN)
COURT MASTER COURT MASTER

(Signed order is placed on the file)



