" I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

CIVIL APPEAL NO(s). 931 OF 2005

GANESH FABRI CS & ORS. Appel I ant (s)
VERSUS
RAJ KUMAR PODDAR (D) BY LRS. & ORS. Respondent ( s)
ORDER

Heard | earned counsel for the parties.

Thi s appeal has been filed agai nst t he i mpugned
j udgnent dated 17.08.2004 of the Jharkhand Hi gh Court.

The facts in detail have been set out in the inpugned

j udgnent and hence we are not repeating the sane here.

The finding of fact by all the courts belowis that

t he appel I ant s are t he CO- owners of t he property in
di spute. However, the Hi gh Court has held that he is al so
a tenant. In our Vi ew, this is totally i nconsi stent.

Either a person is an owner or a tenant but he cannot be
bot h of the sanme property.
It is true that in the case of an undivided property
t he CO- owners can ent er into a mut ual agr eenent for
excl usi ve possession of a part of a property, owned by one
of the co-owner by paying a certain amount to the other co-

owner. That does not make the co-owner a tenant.

This Court in Jahuri Sah & O's. vs. Dwarka Prasad
Jhunj hunwal a & Ors., 1966 suppl. SCR 280 has held as

fol |l ows:

Y Co-owners are legally conpetent to come
to any kind of arrangenent for the enjoynent of
their undivided property and are free to |ay
down any terns concerning the enjoynent of the
property. There is no principle of |aw which
woul d exclude them from providing in the
agreenment that those of themas are in actua
occupati on and enjoynent of the property shal
pay to the other co-owners conpensation...'



Hence, in our opinion, the finding of the High
Court and the Appellate court that the appellant is a
tenant is not correct.

For t he reasons gi ven above, this appeal is
al | owned. The i mpugned j udgment of the Hi gh Court and
the first appellate court are set aside and that of the
trial court is restored. No costs.

However, we direct that the partition suit be heard
and deci ded expeditiously.
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UPON hearing counsel the Court nmade the foll ow ng
ORDER

This appeal is allowed in terns of the signed order. The
i mpugned j udgment of the Hi gh Court and the first appellate court
are set aside and that of the trial court is restored. No costs.

(O P. Sharma) (I'ndu Satija)
Court Master Court Master



(Signed order is placed on the file)



