I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 1865 OF 2008

JOTI N JONKEY ... APPELLANT
VS.
TOMOK KOMUT AND ANR. ... RESPONDENTS

WTH CRIM NAL APPEAL NO 1866 OF 2008

ORDER

Al toget her, four persons, nanely, Jotin Jonkey (appellant
in Crimnal Appeal No. 1865 of 2008), Raja Padung (appellant in
Crimnal Appeal No. 1866 of 2008), Talom Takoh and Arun Tanuk
(accused Nos. 2 & 3/respondents in Crimnal Appeal No. 1866 of 2008)
were put on trial for offence under Section 376/34 of the |Indian
Penal Code ("IPC' for short). The Additional Sessions Judge, FTCG
Basar (Arunachal Pradesh) by judgnment and order dated 28th April,
2004 passed in Sessions Case No. 444 of 2002 held all of them guilty
of offence under Section 376 of the |PC
2. Jotin Jonkey, Arun Tanuk and Tal om Takoh were held to be
juvenile at the time of the incident being | ess than sixteen years of
age. No substantive sentence was inflicted on them and they were
sentenced to pay a fine of Rs. 30,000/- each and in default to
undergo rigorous inprisonnent for two years. They were released on
probati on of good conduct on their executing good behavi our bonds for
a period of one year with surety of Rs. 5,000/- each. Appellant Raja
Padung was held not to be juvenile being above sixteen years of age
on the date of the occurrence. He was, however, found bel ow eighteen
years on the date of incident. He was sentenced to two years rigorous
i mprisonment with a fine of Rs. 10,000/-, in default, to further
undergo rigorous inprisonnent for one year

. Raj a Padung, aggrieved by his conviction and sentence,

preferred Crimnal Appeal No. 134 of 2004. The said appeal was
di sm ssed by Order dated 11th January, 2007 as infructuous.
4, Aggri eved by the inadequacy of the sentence, the infornmant
preferred Crimnal Revision No. 8(AP) of 2004 before the Gauhati High
Court. The High Court by its inpugned judgnent set aside the finding
of the trial court and held that Jotin Jonkey and Tal om Takoh cannot
be treated as juvenile. So far as the appellant Raja Padung is
concerned, it affirnmed the finding of the trial court that he is not
a juvenile. Taking into account the manner in which the occurrence
has taken place and the nature of the crine, the H gh Court enhanced
t he sentence and convicted the aforesaid, Jotin Jonkey, Talom Takoh
and Raja Padung to suffer rigorous inprisonnent for a period of ten
years and to pay a fine of Rs. 10,000/- each, in default, to suffer
rigorous inprisonment for a further period of one year

5. In view of the submssions made by M. Vijay Hansaria
| earned Seni or Counsel appearing on behal f of the appellants, we do
not deemit expedient to give in detail the facts of the case.

Suffice it to say that the appellants and Tal om Takoh have been held
to be guilty of offence under Section 376 and sentenced to suffer
rigorous inprisonnent for ten years and fine with the default clause



and all of themwere held to be bel ow ei ghteen years on the date of
the incident.

6. M. Hansaria subnmits that the Appellants being less than
ei ghteen years of age on the date of the occurrence, they have to be
treated as juvenile. He subnmits that his point is not res integra and
this Court had occasion to consider this in the cases of Hari Ram vs.
State of Rajasthan reported in 2009 (13) SCC 211 and Ashwani Kumar
Saxena vs. State of MP. reported in 2012 (9) SCC 750.

7. M. Anil Shrivastav, |earned counsel appearing on behal f of
the respondent-State of Arunachal Pradesh very fairly subnits that
the matter stands concluded by the aforesaid judgnments of this Court.
8. Undi sputedly, the two appellants and Tal om Takoh were |ess
than ei ghteen years of age on the date of the occurrence and,
therefore, have to be treated as juvenile. Once it is held so, the
sentence awarded by the High Court of ten years rigorous inprisonment
is inperm ssible.

9. It has been p0|nted out by M. Hansaria that appellant Raja
Padung has already renained in jail for about two and a half years.

In that view of the matter, we are of the opinion that no purpose
will be served by sending his case back to the Juvenile Justice Board
for awardi ng appropriate sentence, as in our opinion, the sentence
al ready undergone by himshall neet the ends of justice. Raja Padung
is on bail, he is discharged of his bail bonds.

10. So far as appellant Jotin Jonkey and the convict Talom
Takoh are concerned, there is nothing on record to show as to the
peri od of sentence they have al ready undergone. Tal om Takoh has not
preferred any appeal before this Court. But as his case also stands
on the sane footing as that of Jotin Jonkey, we deemit expedient to
extend the benefit of this judgnent to convict Tal om Takoh also. As
we have held the aforesaid two appellants/convicts as juvenile, we
remit the matter to the Juvenile Justice Board to pass appropriate
sent ence.

11. In the result, the appeals are partly allowed wth the
directions aforesaid.

(Chandramaul i Kr. Prasad)

(V. CGopal a Gowda)
New Del hi; the
March 12, 2013
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Date: 12/03/2013 These Appeals were called on for hearing today.

CORAM : HON BLE MR JUSTI CE CHANDRAMAULI KR. PRASAD
HON BLE MR JUSTI CE V. GOPALA GONDA

For Appellant(s) M. Vijay Hansaria, Sr. Adv.
(Crl.A 1866/08) M. Avni sh Pandey, Adv.
M. Shankar Divate, Adv.

(Crl.A 1865/08) M. Rajiv Mehta, Adv. (N P.)
For Respondent (s) M. Anil Shrivastav, Adv.
(State of Arunachal

Pr adesh)

UPON hearing counsel the Court made the follow ng
ORDER

The appeals are partly allowed in terns of the signed

order.
| (S. K Rakheja) | |(I'ndu Satija)
| Court Master | | Court Master

(Signed order is placed on the file)



