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2. These appeal s arise out of a commopn order dated 13 th

February, 2012 passed by the High Court of Karnataka
wher eby Regul ar First Appeals No.806 of 2000 and 296 of

2011 filed by the appellants have been di sm ssed.

3. In OS No. 125 of 1996 plaintiff-respondent No.1 in

these appeal s prayed for declaration of his title over the suit
property, renoval of unauthorised construction raised over

the sane and pernmanent injunction restraining defendants

inthe suit frominterfering with the plaintiff’s possession and



enjoynment of the suit property. The plaintiff’s case in a
nutshell was that he is the owner of the |and neasuring 1
acre 38 guntas situate in Malur Town, Kalur District fully
described in the plaint out of which the defendants had
unaut hori sedly occupi ed an area neasuring 377 feet x 34
feet to construct a school building. This unauthorised
occupation and construction was, according to the plaintiff,
to be renoved and possession over the entire suit property
protected by issue of a permanent prohibitory injunction

agai nst the defendants.
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4. The defendant’s case, as set out, in the witten

statenent filed on their behalf was that the suit property
bel onged to the State Governnent and that the sanme had

been used for construction of a Government school building
subsequent|ly upgraded as a pre-university coll ege being run
and mai ntained by the State Governnent. On the pleadi ngs

of the parties the trial Court framed as many as ei ght issues
whi ch were answered by the Court in terns of its judgnent

and decree dated 23rd June, 2000. The end result of the

di scussion on the issues was a decree in favour of the
plaintiff-respondent No.1 to the effect that he was the owner
of plaint Schedule "B" property unauthorised construction

rai sed over which was liable to be renoved. The trial Court
further restrained the defendants frominterfering with the
possession of the plaintiff over Schedule ‘A property which

was held to be in ownership and possession of the plaintiff.

5. Aggri eved by the Judgnent and decree passed by the
trial Court, appellants in SLP (C) No.20841 of 2012
approached the Hi gh Court for pernmission to file an appea
agai nst the said judgnent and decree whi ch pernission was
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granted by the Hi gh Court by its order dated 30 th Novenber,



2000 culminating in the filing of RFA No.806 of 2000. No
appeal, it appears, was filed by the State Governnent or by
the Principal of the Governnent Pre-University Coll ege
defendants in the suit to challenge the judgment and decree
suffered by them |.A No.2 of 2008 was, however, noved

by themin RFA No.806 of 2000 seeking their transposition
as appellants in the said appeal. That prayer was declined
by the H gh Court by an order dated 18th Novenber, 2010
with the observation that the defendants-respondents No.2
and 3 in RFA No.806 of 2000 being parties to the suit were
free to chall enge the judgnent and decree passed agai nst

themin separate appeals, if they so advised.

6. It was thereafter that defendants-appellants in SLP (O
No. 19634 of 2012 filed RFA No.296 of 2011 before the High
Court of Karnataka at Bangal ore in which they filed an
appl i cation seeking condonation of intervening delay in the
filing of the appeals. That application has been dism ssed by
the High Court in terns of the order inpugned in these

appeal s.
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7. The Hi gh Court has not only found the explanation

of fered by the appellants unacceptabl e but al so consi dered
the appellant’s refusal to accept the offer nade by the
plaintiff-respondent No.1 to be what it has described as
"inexplicable and depl orable”. The relevant part of the order

of the High Court reads as under

" Yet anot her ci rcunst ance t hat is equal ly
i nexplicable and deplorable is the fact that there was
a voluntary offer fromthe respondent, who has

benefit of a judgnent and decree, to hand over the

di sputed suit property described in Schedule-B to the
plaint for the benefit of the State Governnent, since
it is adjoining college property and since it would be
used for purpose of the Coll ege. The State
Governnent represented by the Governnent

Pl eader, on instructions, has rejected the offer on
the ground that any such acceptance of the proposa
woul d require the approval of the cabinet and that
concerned officials were not in a position to conmit
thensel ves in accepting the offer. Thereafter, this



court, no being convinced about the stand of the
State Governnent, which was indeed unexpl ai ned

and unreasonabl e, since the property was being
offered voluntarily for public benefit and the State
Government negating the same had call ed upon the
Government Pl eader to obtain better instructions and
i f necessary, to obtain the approval of the Cabinet
and the matter stood adjourned yet again. The

| earned Additional Advocate General had then

ent ered appearance and had assured the court that
steps would be taken to accept the offer nmade by

the respondent. Again when the matter is listed

t oday t he Gover nient Pl eader seeks an
adj ournment on the specious plea that he needs to
file an application to tender additional evidence.

This stand on the part of the appellant is
i ndeed unfortunate and since the transfer to be
conplete, even if there is an offer by the
5
respondent, would necessarily require a judgnent
and decree to be passed in terns of a conprom se
that may be effected and having regard to the

stance of the appellant it is painful task of this court
to deal with the appeal on nerits."”

8. It is evident fromthe above passages extracted from
the main order that the H gh Court was not very happy wth
the Governnment’s response to the proposal nmade by the
plaintiff-respondent No.1 to part with Schedule "B" property
by way of a settlenment |eaving the remai nder of the

property to the plaintiff. Apart fromthe fact that Schedul e
"B" property conprises just about 377 feet x 34 feet which
is already built upon thereby |eaving hardly any space for
the students to use as a playground, M. Bhat, |earned
Counsel for the appellants, argued that the Hi gh Court was
not justified adopting a col oured approach to the prayer for
condonat i on. He ur ged t hat t he of fer made by t he
plaintiff-respondent was not acceptable and was in any case
no substitute for a proper determnation of the issues that

fell for consideration.

9. The Hi gh Court has while dismissing the application for
condonation of delay nmade by the State dism ssed even the
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appeal preferred by the appellants in RFA No.806 of 2000

after obtaining the | eave of the Court. Wile doing so the



Hi gh Court has not gone into the merits of the controversy
and has sinply declined to interfere with the inmpugned
judgnent and decree with the foll ow ng observations:
"In view of the State Government having filed an
appeal in respect of the very judgnment and decree,

the appeal in RFA 806/2000 would not nerit
consi deration and accordingly rejected.”

10. We are, in the peculiar facts and circunmstances of the
case, are of the opinion that the High Court was not correct
in dismssing RFA No.806 of 2000 sunmarily as it has done.
Whet her or not an appeal was nmintainable at the instance
of soneone who was not a party to the suit was itself a
matt er whi ch ought to have engaged the attention of the

H gh Court. The High Court has not, however, adverted to
that aspect and disnissed the appeal sinply because the
appeal preferred by the State had been di sm ssed. That
apart, since an appeal against the very sane judgment and
decree as was challenged in RFA No.296 of 2011 was

al ready pending before the High Court, the High Court ought
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to have taken a nore pragmatic view of the matter and

condoned the delay in filing of the said appeal on such terns
as it may it consider it proper. It is no doubt true that the
delay in filing of the State appeal was considerabl e but given
the circunstances in which the delay had occurred, we are
inclined to condone the sanme. W accordingly all ow these
appeal s, set aside the orders passed by the Hi gh Court,
condone the delay in the filing of RFA No.296 of 2011

subj ect to paynent of costs of Rs.50,000/- to be paid to the
def endant -respondent in the said appeal and renit the

matter back to the Hi gh Court for hearing and di sposal of

RFA Nos. 806 of 2000 and 296 of 2011 on nerits.
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Date : 20/11/2014 These nmatters were called on for
Judgnent t oday.

For Appellant(s) M. V. N Raghupat hy, Adv.
M. S. N Bhat, Adv.
For Respondent (s) M. B. Subrahmanya Prasad, Adv.
Hon' bl e M. Justice T.S. Thakur pronounced the judgnent
for the Bench conprising H's Lordship and Hon' ble Ms.

Justice R Banumat hi .

Leave granted.

In terns of t he signed judgnent, t hese appeal s are
al | oned.
(RAJESH DHAM (VEENA KHERA)
COURT MASTER COURT MASTER

(Signed reportable judgnent is placed on the file)
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