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PETI TI ONER( S)
VERSUS
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( Wth Ofice Report )

Date : 29

04/ 2004

This Petition was called on for hearing today.
CORAM :

HON BLE MR, JUSTI CE K. G BALAKRI SHNAN
HON BLE MR JUSTI CE B. N. SRI KRI SHNA

For Appellant (s)M. Subhadra Chaturvedi, Adv.
M. Anmi tabh Chaturvedi, Adv.
Ms. Suman Bal a Rast ogi, Adv.

For Respondent (s)Ms. Indra Sawhney, Adv.
M's. Sushma Suri, Adv.
M. Arvind Kumar Sharnma, Adv,

UPON hearing counsel, the Court nade the follow ng
ORDER

Heard | earned counsel for the parties for an

hour .

The wit petition is disposed of in ternms of

si gned order.

( Y.P.Dhamja )
AR- cum PS

( Veera Verma )
Court Master

(Signed order is placed on the file)

I'N THE SUPREME COURT OF | NDI A



ClVIL ORI G NAL JURI SDI CTI ON

WRIT PETITION ( CIVIL ) NO 687 OF 1998

Dharma Nand & Anr.

PETI TI ONER( S)
VERSUS

uol. & Os.

RESPONDENT ( S)

ORDER
This Wit Petitionis filed under Article 32 of the

Constitution of India.
The petitioner Dharna Nand was appoi nted on 28th March 1988 as Sal esman at Station Canteen, Ko
tdwar, Garhwal Rifles Reginental Centre, Lansdowne, U P. and the second petitioner Dayal Singh
was appoi nted on 15th Septenber 1988 at sane canteen. Bot h of them were being paid consolid
ated anount of Rs.550/-per nonth. Later, on 7th April 1989 their renunerati on was enhanced to
Rs. 750/ - per nonth and they were appointed as Sal esman in Gol den Fi sh Canteen, Kotdwar and th
ey were pronoted as Store Keeper Incharge on 1st Septenber, 1995 and their renmuneration was en
hanced. In Decenber 1998 the first petitioner was ternminated fromthe service and he was info
rmed that he had conpleted 5 years tenure, and his service was no | onger required. Simlarly
, the service of the second petitioner was al so term nated. The counsel for the petitioners
submits that these petitioners had been working as canteen enpl oyees under the control of the
Def ence M nistry and in view of the decision of this Court in Union of India Vs. M Aslam&
Ors. (2001) 1 SCC 720 they should have been treated as Central CGovt. enployees and their term
ination was illegal. |In that case the question arose whether the enployees working in the Can
teen Stores Departnment Canteens under the Defence Mnistry could be treated as Governnment serv
ant or not. This Court held that:

"As has been stated earlier, for effective functioning of the defence services it is absolute
y necessary to provide canteen facilities throughout the country and while the Canteen Stores
Department serve as wholesale outlet it is the Unit-run Canteens which serve as retail outlet.

A set of rules regulating the terns and conditions of service of the enpl oyees of Unit-run C
ant eens have been franmed which confers all-pervasive control over the enployees with the autho
rities of defence services. Though the funding of the Unit-run Canteens is not nmade out of th
e Consolidated Fund of India but it is made by the Canteen Stores Departnent and this departme
nt inits turn has formed a part of the Mnistry of Defence, admttedly. |In Parimal Chandra R
aha Vs. LIC of India the enployees of different canteens in different offices of Life Insura
nce Corporation whether were enpl oyees of the Corporation itself was under consideration by th
is Court. This Court evolved four principles which are quoted hereunder

(i) Canteens nuai ntai ned under obligatory provisions of the Factories Act for the use of the enp
| oyees becone a part of the establishnment and the workers enployed in such canteens are enpl oy
ees of the managenent.

(ii) Even if there is a non-statutory obligation to provide a canteen, the position is the sam
e as in the case of statutory canteens. However, if there is a nmere obligation to provide fac
ilities to run a canteen, the canteen does not becone part of the establishnent.

(iii) The obligation to provide canteen may be explicit or inplicit. Whet her the provision f
or canteen services has beconme a part of the service conditions or not, is a question of fact
to be deternmined on the facts and circunmstances in each case.



(iv) Whether a particular facility or service has becone inplicity a part of the service cond

tions of the enployees or not, will depend, anbng others, on the nature of the service/facilit
y, the contribution the service in question nmakes to the efficiency of the enployees and the e
stabl i shment, whether the service is available as a matter of right to all the enployees in th
eir capacity as enployees and nothing nore, the nunber of enployees enployed in the establishm
ent and the nunber of enployees who avail of the service, the length of tine for which the ser
vi ce has been continuously available, the hours during which it is available, the nature and c
haract er of nmanagenent, the interest taken by the enployer in providing, maintaining, supervis
ing and controlling the service, the contribution made by the nanagenment in the formof infras
tructure and funds for naeking the service available etc."

Applying the aforesaid principles canteen enployees were to be treated as Governnent servants

In the present case also, the petitioners Dharma Nand and Dayal Singh were working as canteen
enpl oyees whi ch was under the Defence Mnistry and they were also entitled to be treated as o
vernment servants. The counsel for the Union of India submtted that the petitioners along w
ith others were appointed as canteen enpl oyees on tenporary basis and the appointnent itself w
as given for a fixed termand on conpletion of the term their services were term nated. The
counsel also drew our attention to the rules franed for this purpose for the canteen enpl oyee
S. The aforesaid rul es have been framed as if they were not Government servants. The decis
i on quoted above woul d show that the canteen enpl oyees shoul d have been treated as Governnent
servants. That by itself is sufficient to held that the rules franmed for such tenporary appo
intment are not to be applicable to these enpl oyees.

We are of the viewthat if these petitioners should have been treated as Governnent servants,
the services could not have been termnated on the ground that their services were no |onger
required. The only ground stated for term nating service that it was only for 5 years tenure
and their services were no | onger required. We hold that termnation was illegal and petitio
ners are entitled to be re-instated in service forthwth. The petitioners are also entitled
to get consequential benefits. The petitioners are entitled to get consolidated anount from
the date of the ternmination till the date of judgnment in Union of India Vs. M Aslam nanely
4t h January 2001, and fromthat date till reinstatement they shall be paid mninumof the pay-
scale applicable to their counterpart serving in the CSD Canteens.

The Wit Petition is disposed of.

( K G BALAKRI SHNAN )

( B.N. SRIKRI SHNA )
New Del hi ,
April 29, 2004.



