D: | TEM NO. 47 COURT NO. 3 SECTI ON XVI

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Speci al Leave to  Appeal (Gvil) No(s).29027-
29028/ 2009

(From the judgenent and order dated 02/09/2008 in AC No. 8/2001
& APOT No. 273/2005 & APO No. 376/2005 & GA No. 1406/2005 & GA
No. 4187/2008 of The H GH COURT OF CALCUTTA)

THE SOQUTH EASTERN RAI LWAY & ORS. Petitioner(s)
VERSUS

PUSHKAR RAJ WASON Respondent ( s)

(Wth prayer for interimrelief and office report)

Date: 14/03/2011 These Petitions were called on for hearing
t oday.

CORAM :
HON BLE MR JUSTICE R V. RAVEENDRAN
HON BLE MR JUSTI CE A. K. PATNAI K

For Petitioner(s) M. Naresh Kaushi k, Adv.
M. Aditya Sharm, Adv.
M. Arvind Kumar Sharna, Adv.

For Respondent (s) M. Ritesh Agrawal, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER
Leave granted.

In terms the signed order, these appeals
are allowed setting aside the orders dated 2.9.2008
and 5. 3. 2009 passed by the Division Bench of the
Hi gh Court. We nodify the order of the |earned
Si ngl e Judge by substituting the amount awarded to
r espondent as Rs. 6, 77,228/ - in pl ace of
Rs. 2, 22,437/ -. Consequently, there shall be a
decree be nade for Rs.6,77,228/- with interest at
6% per annum from 21. 3. 2005 (the date of the
j udgnent of the learned single Judge) to date of

paynent .
1
(O P. Sharma) (MS. Negi)
Court Master Court Master
(Signed order is placed on the file)
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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VIL APPEAL NOS. 2500- 2501 OF 2011
[Arising out of SLP [C] Nos.29027- 29028/ 2009]

The South Eastern Railway & anot her ... Appellants

Vs.



Pushkar Raj Wason ... Respondent

ORDER

Leave granted.

2. Di sput es bet ween t he respondent - cont r act or and t he
appel l ant (South Eastern Railway) in regard to his claimfor

Rs. 12, 18, 764/ - for enhanced wages for the period 1.5.1988 to

31.12.1989 and Rs. 19, 00, 440/- for the work done during the period

1.1.1990 to 2.8.1991, were the subject of arbitration. The Sol e

Arbitrator appoi nt ed by t he Hi gh Court made an awar d dat ed
30.8.1999 rejecting the clainms of the contractor and awardi ng

costs against the contractor payable to a third party Wl fare

Fund. Feeling aggrieved, the contractor filed a petition under

section 30 read with section 33 of the Arbitration Act, 1940 for

setting aside the award. A | earned Single Judge of the Hi gh Court

by judgnent dated 21.3.2005 allowed the said petition in part. He

hel d that Rs.2,22,437/- was admitted to be due by the Railways to

the contractor and therefore in substitution of the award of the
3

Arbitrator, awar ded Rs. 2,22, 437/ - to t he respondent. He

del eted the costs payable to the Arny Central Wl fare Fund.

3. Feel i ng aggri eved, t he respondent - contract or filed
appeal bef ore t he Di vi si on Bench. He cont ended t hat on
concl udi ng day of arbitration pr oceedi ngs, t he Rai | ways

subnitted a cal cul ati on sheet which showed that Rs.6, 77,288/- was
due to the contractor and the Arbitrator had ignored the said

adm ssi on of the Railways. He sought setting aside of the award

and appoi nt nent of a new Arbitrator to deci de t he di sput es

afresh. The Division Bench allowed the appeal of the respondent,

by the inmpugned judgnent dated 2.9.2008. The division bench held

that in view of the adm ssion in regard to Rs. 2,25,437/- and

Rs. 6, 77, 288/ - by the Rai | ways, the Arbitrator could not have

passed a nil award rejecting the clains of the contractor. It

al so

an
t he

had



therefore set aside the award and appointed a new Arbitrator to

deci de t he di sput es de novo. The appel l ants filed a revi ew
petition contending that it had not adnmitted that Rs.6,77,288/-

was due to the contractor. The High Court rejected the said

contention and di smi ssed t he revi ew petition by order dat ed
5.3.2009. Feeling aggrieved, the Railways has filed these appeals

by speci al | eave chal I engi ng the judgnment dated 2.9.2008 and

order dated 5.3.20009.

4. The gri evance of the Railways is that the High Court

ought not to have set aside the award in entirety and appointed a

new arbitrator. It was contended that if any anount was found to
have been adm tted, the Hi gh Court ought to have nade an award
for such sum It was however subnitted that it had adnitted only
Rs. 2,22,437/- to be due and the | earned Single Judge had rightly
awar ded that sum and respondent was not entitled to any thing

nor e.

5. W find t hat there is consi der abl e force in t he
contention of the Railways that there was no need for appointnent

of a new arbitrator. If the H gh Court found that there was an

adm ssion in regard to any particul ar anount, the award shoul d

have been restricted to that amount and there was no need to set

aside the award in entirety and appoint a new Arbitrator

6. Learned counsel for the respondent subnitted that to put
an end to t he | ong pendi ng i ssue, t he r espondent woul d be
satisfied i f t he awar d is restricted to Rs. 6, 77, 228/ - with

appropriate interest.

7. In view of the adm ssion inferred by the Division Bench
of the High Court, we are of the viewthat it ought to have put
an end to the matter by nodifying the decree granted by the

| earned Single Judge. W are of the view that naking an award for



Rs. 6, 77,228/ - instead of appointing a fresh arbitrator woul d neet

the ends of justice.
5

8. We therefore, allow these appeals, set aside the orders

dated 2.9.2008 and 5. 3. 2009 passed by the Division Bench of the

H gh Court. W nodify the order of the | earned Single Judge by

substituting the amount awarded to respondent as Rs.6,77,228/- in

pl ace of Rs.2,22,437/-. Consequently, there shall be a decree be

made for Rs. 6, 77, 228/ - with i nterest at 6% per annum from
21.3.2005 (the date of the judgnent of the |earned single Judge)

to date of paynent.

J.

[ R V. Raveendr an]

New Del hi ; J.
March 14, 2011. [ A K. Pat nai k]




