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UPON hearing counsel the Court nmade the foll ow ng

ORDER

Put up for Judgnent on Tuesday, the 20th February, 2007

(Sukhbir Paul Kaur) (Gyan Bhati a)

Court Master Court Master

I'N THE SUPREME COURT OF | NDI A

ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 3424-3425 OF 2005

JULI ETA ANTONI ETA TARCATO ... Appel | ant (s)

Ver sus

SULEI MAN | SMAI L ... Respondent ( s)

JUDGMENT

In this appeal by special |eave the appellant has inmpugned the

j udgnent and order of t he Hi gh Court of Judi cature at Bonbay dat ed

July 27, 2004 in Wit Petition No.4261 of 1991. The High Court by its

i mpugned  j udgnent and or der al | owed t he Wit petition filed by t he



tenant - respondent herein and disnmi ssed the application for eviction filed

by the appellant to evict the respondent fromthe suit prenises which is a

flat located at Bandra in the city of Minbai. Whi | e doing so, the High

Court set asi de t he appel l ate or der of a bench of t he Court of

Smal |
Causes, Munmbai which had held that the |andl ady - appellant herein had
est abl i shed her case of bonafi de per sonal need of t he sui t preni ses.
: Havi ng regard to t he finding recor ded by t he Hi gh Cour t it is no
necessary to reproduce the facts of the case in detail but to appreciate the
s findi ngs of the Hi gh Court it is necessary to state the facts as briefly
possi bl e.
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The  appel | ant herein undoubt edl y, is the  owner of the suit
preni ses. She was resi di ng in t he sui t preni ses till Decenber, 1971
when she suffered burn injuries. Under the unfortunate circunstances,
since there was no mal e menber resi di ng with her, she moved to t he

preni ses owned by two of her brothers nanely, father Lawence and M.

Tito whi ch prem ses are known as Ashoka  Apartnents. Till t hen she



was resi ding with her nmot her and her br ot her and t wo of her nephews

and one ni ece. The br ot her bei ng a sailor, enpl oyed in t he Mer chant

Navy was very often on the high seas. Brot her, father Law ence advised

her sister that they should stay with himin the Ashoka Apartnents. At

about t hat time, t he r espondent herein was in need of acconmodat i on

since the prem ses occupied by him had collapsed and there was urgent

need of acconmodat i on for him and for hi s famly menber s whi ch

i ncluded two brothers, both of themlawers. Under these circunstances,

on 24th or 25t h January, 1972 an agr eenent was execut ed bet ween t he

| andl ady and the respondent purporting to let out the prenises on | eave

and licence basis on nonthly rental basis of Rs.550/-. It is not disputed

before us that under the anmended provisions of the Tenancy Act, such a

licencee has clained the status of a tenant.

Havi ng stayed with her brother for several years, the appellant

deci ded not to burden her brother any further and to return to her own

prem ses along with the famly nmenbers who were earlier residing with

her. Accordingly, a notice



term nating t he t enancy was i ssued in t he year 1979 and a suit for
eviction followed in the year 1980. It is not necessary to refer to other

| egal pr oceedi ngs rel ating to fixation of st andard rent and evi ction
ﬁLained on t he ground of def aul t of paynent of rent. The case of t
appel | ant was t hat t he appel | ant havi ng | eft t he sui t preni ses in t he

ci rcunst ances narr at ed above, she started living with her br ot her.

However , she needed t he sui t preni ses for her own r easonabl e and

bonafi de need and al so for acconmodat i ng her t wo nephews and her

ni ece who always resided with her. Her nephews and ni ece al so required

sufficient acconmodat i on to pur sue t he st udi es. The acconmodat i on

avail abl e in her brother’s flat was not only i nsufficient but al so

i nconveni ent. She did not want herself and her nephes and niece to be a

burden wupon her brother, father Lawence who was a research schol ar

after enj oyi ng his hospitality for a | ong time during her ai |l ment. She

submitted that she did not own any other imovable property in Minbai

nor did she had sufficient nmeans to acquire or secure any other suitable



accommodating for herself. The respondent contested the application for

evi ction and deni ed t hat t he appel | ant required t he sui t premni se
reasonably and bonafi de need for her own use and occupation along with
her t wo nephews and her ni ece. It was asserted that t hey h
residing with the appellant in the Ashoka Apartnments with her brother
father Lawrence who owned a big self contained flat which had sufficient
accommodati on to acconmodate all of them There
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was a denial of t he fact t hat t he appel | ant did not own an
i movabl e property in Munbai nor did she had suf fici ent nmeans
acquire or secure any other suitable accommpdation for herself. It was
al so asserted that greater hardship would be caused to himif the decree
for ejectnent was passed.

The  Trial Court franed sever al i ssues, the crucial i ssue

whether the plaintiff failed to prove her bonafide reasonabl e need of suit

prem ses for her own use and accommodat i on along with her

nephews and one ni ece.

The Trial Court found on the basis of material on record that

t wo
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t he appel | ant had been residing in t he Sui t prem ses during t he years

1966-68 and |l ater and therefore, negative the plea urged on behal f of the

respondent that she used to give the suit prenises to various persons on

| eave and licence basis. The facts found by the Trial Court al so discloses

t hat soon after t he appel | ant had to vacat e t he premn ses in t hose

unfortunate circunstances, the prem ses were given to the respondent on

| eave and l'i cence basi s. The def endant al so was in dire need of

acconmmodat i on since the prenises occupi ed by him had col I apsed. The

Trial Court however, came to the conclusion that the appellant had gone

to reside in the Ashoka Apartnents with the intention not to cone back

in near future and with the intention to give the premses on |eave and

l'icence basi s to earn noni es t herefrom On t he question of bonafi de

personal need, the Trial Court cane to the conclusion that the appellant

had cl ai nmed

possession of the suit prem ses alleging the suit prem ses reasonabl e and

bonafi de as her nephews and ni ece have grown up and require sufficient



accommodation which was not available in the Ashoka Apartnents and

that she did not want herself and her nephews and neice to be a burden

on her br ot her, f at her Lawr ence. The Tri al Cour t observed t hat t he

appel I ant had nowhere stated that she required the suit prenises for her

nephews and ni ece who had to pur sue t he st udi es and vacati on. The

Trial Court noti ced t hat t he nmot her of t he appel | ant di ed during t he

pendency of the suit and her unnmarried sister also got nmarried and was

residing with her husband at Goa. Her niece also got married and was

residing with her husband at Goa whil e one of her nephew Lino has

been enpl oyed in Mer chant Navy whil e t he ot her nephew, Bri an was

studying for his MB.B.S. Degree.

"TO BE DI CTATED'

( B.P.SINGH

( H.S.BED)

New Del hi ,

February 8, 2007






