nl TEM No. 1- C Court No. 3 SECTION I I A
(For Judgnent)

SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NO. 9 OF 2002

Guj arat Pollution Control Board Appel I ant (s)
VERSUS

Ms. N cosulf Industries & Export Pvt. Ltd.

and Os. Respondent (s)

Date : 04/12/2008 This Petition was called on for judgnment today.

For Appellant (s) Ms. Hemanti ka Wahi, Adv.

For Respondent (s) M. K R Sasiprabhu, Adv.

Ms. Hemanti ka Wahi, Adv.

Hon' bl e Dr. Justi ce Arijit Pasayat pronounced

Judgrment of the Bench conprising Hs Lordship and Hon' bl e

M. Justice P. Sathasivamand Hon'ble M. Justice Aftab

Al am
The appeal is dismissed in ternms of the signed
j udgnent .
(Shashi Bala Vij) (Neena Ver ma)
Court Master AR- cum PS
Si gned Reportable judgnment is placed on the file.
REPORTABLE
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO 9 COF 2002
Guj arat Pol lution Control Board . ... Appel |l ant

Ver sus

Ms N cosulf Industries & Export Pvt. Ltd.
and Os. ....Respondents

JUDGVENT



Dr. ARIJIT PASAYAT, J

1. Challenge in this appeal is to the judgnment of a |earned Single
Judge of the Qujarat High Court allowi ng the Revision Petition filed by

the respondents 1 and 2

2. A conpl ai nt under Sections 24, 25, 43, 44 and 47 of the Water
(Prevention and Control of Pollution) Act, 1974 (in short the ‘Act’) was
filed by the Assistant Environmental Engineer on behalf of the Qujarat

Pol I uti on Control Board (in short the ‘Board’) against a private limted
conmpany i.e. Ms Nicosulf Industries & Exports Private Linited-

respondent no.1 and its co-directors Kishanbhai M Narsinh, M hirbha

G Virji and Dushyant P. Lejawala alleging inter-alia that the accused
nos. 2, 3 and 4 are producing Nicotine Sul phate in their factory and

usi ng Tobacco Stuff, Line, Kerosene and Sul phuric Acid as raw

materials, and during the course of the process of production they are

di scharging 10,800 litres of polluted water every day. Under sections 24
and 25 of the Act, every industry is conmpulsorily required to obtain prior
perm ssion or approval of the Board for discharging its polluted water
used by it either within or outside the industry as per section 25(i) of the
Act. Perm ssion was granted by inposing certain conditions to the

accused persons. If the industry commts breach of conditions, conplaint
can be filed, which in the instant case was filed alleging that there was
breach of condition no.4, as a result of which, under condition no.7, the
consent order automatically | apsed. The accused nos.2, 3 and 4 were said
to be responsible officers nanagi ng day-to-day affairs of the conpany. On
22-6-1989, a sanple of polluted water was collected fromthe industry. It
was anal ysed by the Laboratory of the Board, which reported that the
effluent did not conformto the prescribed standards. The report of the
anal yst was given on 8-7-1989. Thereafter, show cause notice was issued

to the accused persons. A conplaint was accordingly filed.

3. The | earned Magistrate convicted all the four accused under

sections 24, 25, 43 and 44 of the Act.



4, The judgnent of the Lower Appellate Court was chal |l enged on

four grounds before the Hi gh Court.
5. The first ground of attack was that the conplai nant had no

authority to file the conplaint. Hence, the entire prosecution structure
col | apsed and order of conviction and sentence agai nst the revisionists
cannot be mmi ntai ned. The second ground of attack was that the offence
was al l eged to have been committed by the Conpany and the directors of
the conpany can be held liable only when it is established by the
prosecution that the directors were nanaging day to day affairs of the
company. The third attack was that even on nerits breach of condition
No. 4 of the consent or perm ssion order is not established. The |ast
attack was that the sanple of alleged polluted water was collected in

breach of the provisions of Section 21 of the Act.

6. Main ground of challenge is that the conplainant had no authority to
file the conplaint and this ground al one was sufficient to set aside the
order of conviction and sentence naintained by the first Appellate

Court.

7. Ref erence was nade to the conplaint which shows that it was
filed by one AA Dal auti, Assistant Environnental Engi neer on behal f of
the appellant-Board. It was pointed out that Shri Dal auti had no

del egated authority as required under Section 49 of the Act and as such
the conplaint was filed by an inconpetent person. Reference was nmade

to Section 49 of the Act in this regard. Specifically with reference to
Section 49(i)(a) of the Act, the High Court held that the conplaint had
not been filed by the Board as defined under Section 2(h) of the Act.
Though the High Court felt that on this ground al one the petition was

bound to succeed, yet it considered the other aspects and set aside the
order of conviction and sentence as inposed.

8. In support of the appeal, |earned counsel for the appellant
submitted that prior to anmendnent the expression used was "previous

sanction of the Board" but after the anendnent it was "authorized in



this behalf by it". It is pointed out that in exercise of powers under

Section 11-A of the Act, the Board del egated to the Chairman the power

of sanctioning prosecution vide Resolution dated 27.3.1984. |In exercise

of this power t he Chai r man sancti oned as wel | as aut hori zed
complainant to file the conplaint in the present case by his order dated

18. 8. 1989.

9. It is submtted that while considering the validity and/or

ef fectiveness of the order, the High Court proceeded on erroneous
presunption that Section 49 was applicable at the tine when the present
complaint was filed. According to the appellant, though the conpl ai nt

was filed on 17.10.1989, prior to that Section 49 was anended by Act 53

of 1988 w.e.f. 29.9.1988. So far as the State of @ujarat is concerned, the
anendnment becane effective only when the Gujarat Legislative Assenbly
passed a resol ution adopting the anmendnent on 29.9.1999 whi ch was

notified on 28.10.1999. It is subnitted that the Act is an enactnent
pursuant to Article 252 of the Constitution of India, 1950 (in short the
‘Constitution’). The Act is relatable to inter-alia Entry 17 of List Il
nanely, the water that is to say "water supplies, irrigation and canal s,

dr ai nage and enbanknents. ... In any case, the Parlianment as well as
all State Legislatures have all along acted on the basis that Act has been

enacted pursuant to powers under Article 252 of the Constitution
Further in Preanble to the Act there is categorical assertion by the

Parliament to the effect that "And whereas Parlianent has no power to
make laws for the States with respect to any of the maters aforesaid
except as provided in Articles 249 and 250 of the Constitution". It is,
therefore, subnitted that it was never challenged by the respondents 1
and 2. They cannot be permitted to urge that the Act was not passed
pursuant to Article 250 of the Constitution. The passing of the resolution
by the State Legislature of two or nore States is a condition precedent
for investing the Parlianent with the power to nake a law on that topic
or matter and then it shall be lawful for the Parliament to make a | aw
for regulating that matter accordingly. The |law so nade or enacted by
the Parliament under Article 252(1) of the Constitution will apply only

to those States whose | egislatures have passed resol uti ons under that



provision and al so to such States whi ch have afterwards adopted the
same by resolution passed by the | egislatures of such States in that
behal f. Therefore, at the relevant point of tine the unamended Section
49 was applicable and del egation to the chairnman of the power to
sanction prosecution by the Board was valid and effective. Even
otherwi se resolution dated 27.3.1984 clearly establishes that the Board
del egated to the Chairnman the power of sanctioning prosecution
Therefore, this was valid and effective even for the purpose of anmended
Section 49(1)(a) of the Act. Section 49 is in two parts nanely (i) a
conmpl ai nt made by the Board and (ii) by any officer authorized in this
behal f by it. The del egati on of the power of sanctioning prosecution in
favour of the Chairnman can always be read as the power of authorizing

prosecution after Section 49 was amended.
10. The Inspection Report clearly establishes the nane of accused

No.3 as the person in charge of the unit. In the statenent recorded under
Section 313 of the Code of Criminal Procedure, 1973 (in short the

‘Code’) A-3 has clearly adnmitted that the sane is true. Reference is al so
made to Section 21 which deals with power to take sanples of effluents

and procedure to be followed in connection therewth.

11.1n response, |earned counsel for the respondents 1 and 2 subnitted
that the H gh Court had clearly recorded that the conditions required
compliance with the water standards if water over-flowed fromthe
sol ar evaporation pans and the sanple taken was fromthe drain that
ran fromthe factory to the evaporation pans. On the aforesaid basis,
the Hi gh Court came to hold that there had been no violation of the
terns of the Water Act. The submission of the prosecution that the
water flows fromthe factory to the pans in a kachcha drain thereby
there was violation of conditions is not based on materials in the sense
that it was not the basis for the conplaint and was al so not the basis
of judgments of courts bel ow

12. Learned counsel for the respondent submitted that the question

i s whether the anended provisions apply and the authorization has to be

by the State Board. That question need not be gone into as the

prosecution was required to prove that the solar evaporation pan



mai nt ai ned by the conpany had over flown and the over flown effluent
did not conformto the tolerance Iimts prescribed. The docunents on
record clearly establish that the conpany was discharging its effl uent
into the drain leading to the solar evaporation pan i.e. into the solar

evaporation pan. There was nothing to show that any sanple of any over
flown effluent has been taken. It is pointed out that the sanple taken on

22.6.1989 is not of over flown effluent, but of effluent which was on the
way to the solar evaporation pan for further treatnent. It is also
submitted that Section 21(5) obliges the Board to forward the sanple for

the purpose of analysis. In the instant case the sanple was taken on

22.6.1989 and was received on 28.6.1989. The del ay has not been
expl ai ned.
13. There is no substantial difference in the | anguage of the

anended Section 49. The High Court proceeded on the basis that the
complaint was illegal since the conplaint filed was not duly authori zed.
Though the Hi gh Court proceeded on the basis of anended Section 49,

the amended as well as un-anended provisions require the State Board

to file a conplaint or to authorize any of its officers to file the conplaint.
The aut horization has to be by the State Board. According to the Board
under Section 11-A of the Act it had delegated to the Chairman the

power to authorize an officer to file a conplaint. Resolution dated
27.3.1984 refers to the del egation of power to sanctioning prosecution

The Hi gh Court has held that the power to sanction a conplaint is

distinct fromthe power to authorize the conplaint. This viewis clearly
unsust ai nable for the reason that if the provisions are construed in the
context that as a check over the conplaint filed, then the grant of
sanction to file a conplaint would be in |aw an authorization to file the
compl aint. The stand of the appellant that the difference between

sanction and authorization in the context of provisions of the Act and
incontra-distinction to the provisions of IPC and the Code is nore
semantic than real. The stand is well founded. The appeal can be

di sposed of on the ground that factually there is nothing to show that the
sampl e collected was fromthe over-flown effluent. The evidence on

record clearly shows that the effluent was on the way to the sol ar
evaporation pans for further treatnment. The said effluent woul d never

meet the parameters prescribed as it is yet to be treated. Thus, the



al | eged breach of condition No.4 has not been proved. On that ground

al one the appeal deserves to be dism ssed. In view of this conclusion it is
not necessary to go into the other aspects as to what is the effect of the
resolution of the State notified on 28.10.1999 i.e. after the date of
amendnent of the statute of Section 49 on 29.9.1999. The authorization

by the Chairnman was on 18.8.1989. In view of the factual aspects

hi ghl i ght ed, the appeal deserves to be dism ssed which we direct.

(AFTAB ALAM)
New Del hi ,
Decenber 4, 2008



