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Leave granted.
2. In these appeal s question has been raised about the

anbit and scope of Section 9A CPC as inserted by the Code of

G vil Procedure (Maharashtra Anendment) Act 1977 vis-'-vis



the provision of Order XIV Rule 2 of the Code of Civi
Procedure. Before adverting to the legal question, it would be
proper to mention the nature of the orders passed by the

Bonbay Hi gh Court in these appeals.
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3. In Cvil Appeal No. 7732 of 2011 (Foreshore Co-operative

Housing Society Limted vs. Praveen D. Desai (Dead) thr. Lrs.
and others) the Division Bench of the Bonbay Hi gh Court

uphel d the order of the |learned Single Judge dism ssing the
appellant’s suit on the ground that the suit was barred by
limtation. In Gvil Appeal No.5514 of 2012, the appellants are
aggrieved by the inmpugned Order dated 15.3.2012, whereby

the Division Bench refused to interfere with order dated

24.1. 2011 passed by the | earned Single Judge in Notice of

Motion No.3616 of 2010 in Suit No.2901 of 2010. The Notice

of Mbtion was taken out by the plaintiffs seeking certain
interimreliefs pending hearing of the suit. The |learned Single
Judge by the said order directed the defendants to file reply to
the Notice of Mdtion and al so directed that the Notice of

Motion itself be placed for final hearing. Gievance of the
plaintiffs before the Division Bench was that the | earned Single
Judge has declined to pass any ad-interimorder in favour of

the plaintiffs-appellants w thout giving any reason for doing

So. The Di vi si on Bench noti ced t hat t he

3
def endant - r espondent s had rai sed objection to the

mai ntainability of the suit itself as also on the question
whether the suit is filed within the period of linmtation. In Gvi
Appeal No. 5515 of 2012, the appellants are aggrieved by the

order passed by the | earned Single Judge whereby the prayer

for grant of ad-interimrelief was declined pending hearing on
the prelimnary issue raised by the defendants under Section

9A, CPC, till the jurisdiction of the court to entertain the suit



is decided. The Division Bench in the matter of Nusli Neville

Wadia (Civil Appeal arising out of SLP(C) No.24880/2012) set

asi de the judgnent of the |earned Single Judge and directed

inter alia that the issue "Wether the claimof the Plaintiff in the
suit is barred by linmtation" be raised under Section 9A and

tried as a prelimnary issue. Whereas while dealing with the
appeal against the order of |earned Single Judge fram ng a
prelimnary issue under Section 9A with regard to limtation

and decided to try it as prelininary issue, the Division Bench

in the matter of Punam Co-operative Housing Society (Givi

Appeal arising out of SLP(C) No.2989/2012 ) uphel d decision
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of the Single Judge. In the matter of Sou. Rama Vijay Kunmar
Qoer oi (Givil Appeal ari sing out of
SLP(C) Nos. 16373-16375/ 2013), t he def endant rai sed an

objection that the suit was barred by limtation, the trial court
held that the issue of limtation being a m xed question of fact
and | aw could not be franed as a prelininary issue under

Section 9A, CPC. In appeal, |earned Single Judge of the High
Court in the inmpugned order directed the trial court to frane a
prelimnary issue under Section 9A as to whether the suit was
barred by Iimtation.

4, Since the question of lawin all these appeals is sinilar,
we would like to narrate the factual matrix of the case
pertaining to Cvil Appeal No.7732 of 2011 (Foreshore
Co-operative Housing Society Ltd.) which relates to the rights
enjoyed by the parties therein over the suit property. The

Appel lant is a co-operative housing society consisting of

owners of various flats in the building ‘Advent’ which exists on
the suit property. The Appellant filed Suit No.2939/1999 for

decl aring that Respondent Nos.1-6 and 8 have no rights

5
what soever over the suit property and that they were not



entitled to carry out construction of the building by name of

‘Divya Prabha’ within the suit property and for permanently

restraining themfromdoing so. The Appellant also prayed for

decl ari ng t he reval i dation of t he I.O D (I'ntimation of
Di sapproval ) and commencenent certificate by Respondent

No. 7 - Municipal Corporation in 1998, 2004 and 2005 in

favour of Respondent Nos. 1-6 and 8 to carry out construction

of the building by nanme of ‘Divya Prabha’ in the suit property

to be illegal
5. The suit property was originally leased to the Golwals. In
1958, t he Gol wal s ent er ed into an agr eement dat ed

17.03. 1958 granting devel opnent rights over a portion of the
suit property to Respondent No.1 and al so executed a Power of
Attorney in his favour. Respondent No. 1 in turn transferred
these rights in favour of his conpany-Respondent No. 2 vide
agreenment dated 23.10.1959. Respondent Nos. 1 and 2
constructed the building ‘Advent’ whose flat owners are the

menbers of the Appellant Society. The Minicipal Corporation
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granted I. O D. and conmmencenent certificate to Respondent

No.1 in 1966 for constructing a building by the name of ‘Divya

Pr abha’ in t he sui t property. In 1968, t he Muni ci pa
Cor poration issued notices for stopping the construction of

‘Di vya Pr abha’ on account of irregularities therein
Respondent No. 1 filed a suit challenging these notices,

however after the plaint was returned for presentation before

the proper court, the same was not pursued.

6. In 1968-69, disputes arose between the Golwal s and

Respondent Nos. 1 and 2 in relation to the | and devel opnent

agreenment and the Power of Attorney executed in favour of

Respondent No. 1 was revoked. The Gol wal s t hen assi gned

their entire |l easehold interest in favour of the Appellant society

vi de agreenent dated 25.03.1969 and the Appell ant was

confirned as t he | awf ul assi gnee by t he Muni ci pa



Cor poration
7. The Appel | ant pl eaded that in 1987, Respondent No.3
entered into the suit property and began carrying out

construction of ‘Divya Prabha’ on the basis of an agreenent
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purported to have been executed by Respondent Nos.1 and 2

in his favour in 1980 and on the basis of the agreenent and
power of attorney purported to have been executed in his

favour by Golwala in 1984 and 1986 respectively. The
Corporation is said to have issued a notice in 1987 to
Respondent No. 3 to stop the construction and a suit
chal l enging the sane was filed by Respondent No. 3. The
Appel l ant further pleaded that Respondent Nos.1-6 had

executed a deed of assignnent dated 14.10.1994 in favour of
Respondent No. 8 selling the suit property and the buil ding
‘Divya Prabha’ to the latter.

8. The Appellant filed Suit No. 6734/1994 in Cctober, 1994
before the Gty Civil Court for declaring that Respondent Nos.
1-6 and 8 have no rights over the suit property, that they were
not entitled to carry out construction within the suit property
and for declaring that the revalidations of I. O D. and the
comrencenent certificate were illegal. On 28.06.1996, the
validity of the I. O D. and the commencenent certificate of

1966 were extended till 19.06.1997 and the suit was anended
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to chall enge the sane. When the validity of the I.Q D. and

conmencenent certificate expired, |earned Single Judge of the
H gh Court permitted Respondent Nos. 1-6 and 8 to apply

again for revalidation and directed themto conmuni cate any
such order to the Appellant. Respondent No. 8 was alleged to
have forcibly entered into the suit property on various
occasions in 1998 and begun construction of ‘Divya Prabha

wi t hout inform ng the Appellant of any grant of pernission

wher eupon the Appellant filed a suit for injunction



9. Reval i dati on certificates dat ed 18. 09. 1998 and
05. 10. 1998 were issued in relation to the |I. O D. and the
comrencenent certificate, and the Appellant anmended the

plaint to challenge the sane. However, by an order dated
16.04. 1999, the plaint in Suit No. 6734/1994 was returned for
presentation before the proper court as it was inproperly

val ued and exceeded the jurisdiction of the City Civil Court.
The Appellants filed an appeal against the said order, but
afterwards withdrew it. In 1999, Appellant then filed a suit

being Suit No. 2939/1999 before the Single Judge of the High
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Court, which was anended to challenge the revalidation

certificates granted on 08.03.2004, 09.03.2004, 08.07.2004

and on 06.08. 2005 during the pendency of the suit. This suit
was al so permitted to be amended in 2005 for incorporating

pl eadings to the effect that Suit No. 6734/1994 was filed and
prosecuted before the City Civil Court in good faith and with
due diligence

10. The Appellant filed Notice of Mdtion for grant of

i njunction and Respondent No. 8 raised prelininary objections
regarding the maintainability of the suit. Learned Single
Judge noted that Section 9A of the Code of Civil Procedure
provi des for hearing an objection regarding the jurisdiction of
the court to entertain a suit as a prelimnary issue when such
objection is raised in an application for grant of interimrelief.
In view of the sane, |earned Single Judge framed a

prelimnary issue as to whether Suit No.2939/1994 was

barred by Iimtation or not. Learned Single Judge held that
though the natter in issue in Suit No.6734/1994 and Suit

No. 2939/ 1999 was the sane, the Appellant was not entitled to

10
the benefit under Section 14 of the Limtation Act as it had

failed to prove that the earlier suit was pursued with due



dili gence and good faith. Learned Single Judge noted that the
plaint initially did not have any pl eadings for availing the
benefit under Section 14 of the Linmitation Act and that the
same was incorporated by way of an amendnent in 2005 after

the reply to the notice of notion was filed and prelimnary

i ssue regarding jurisdiction was framed. The Appellant was
required to prove not only the diligent prosecution of Suit No.
6734/ 1994 but also its diligent institution and the Single
Judge held that the Appellant had failed to do so having been
unable to show that the said suit was incorrectly val ued
despite due care and caution. The Appellant was also held to
have not cited any particulars or evidence for having pursued
the earlier suit in good faith. Learned Single Judge disnissed
the suit as barred by Iimtation vide judgnent dated

20. 01. 2006.

11. Aggri eved by the judgnent of the Single Judge, Appell ant

filed an appeal before the Division Bench of the Hi gh Court.
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The Appell ant pleaded that the bar of linmtation was not a bar

on the jurisdiction of the court and that the question of
limtation was a question of |law and fact which had to be
decided along with the other issues in the suit. The Appell ant

al so contended that it was entitled to the benefit under Section
14 of the Limitation Act, 1963 and that even assuming that it
was not so entitled, the suit would still be within the period of
limtation as the cause of action arose when the |I. O D. and
the comencenent certificate were revalidated on 18.09.1998

and 05.10. 1998 and when the Respondents trespassed into

the suit property on various occasions in 1998.

12. After hearing | earned counsel on either side, the Division
Bench held that the nmonment the issue of jurisdiction was

rai sed under Section 9A of Code of Civil Procedure, such issue
had to be decided first as the sane was nandated under

Section 9A and as valuable tinme could be saved in case it is



found that the court does not have jurisdiction. The term
"jurisdiction" under Section 9A was held to have been used in

a wi der sense and subject to any statutory bar on the
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mai ntainability of a suit. The Division Bench held that the

court was bound to disnmiss a suit barred by limtation as it

had no jurisdiction to entertain the same. The pl ea of
limtation was held to be a question of |law which related to the
jurisdiction of the court and the court was held to be

precluded from adj udicating the matter on merits when the

suit was barred by limtation. The Division Bench went on to
hold that the suit herein, which was filed on 18.05. 1999, was
barred by Iimtation as the cause of action arose in April,

1994. The view of the Single Judge that the plaint initially did
not have any pl eadings for availing the benefit under Section

14 of the Limitation Act and that the same was incorporated

by way of an amendnent in 2005 was upheld. The Division

Bench held that the Appellant was not entitled to the benefit
under Section 14 of the Limtation Act as there was no proof of
the earlier suit having been prosecuted with due diligence and
good faith and di snmi ssed the appeal vide the inpugned

j udgnent .
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13. Hence, the present appeals by special |eave by the

appel I ant s.

14. We have heard M. F.S. Nariman, M. P. Chidanbaram

M . Shekhar Naphade, M. Jai deep Cupta, |earned senior
advocat es appearing on behalf of the appellants. W have al so
heard M. Kapil Sibal, M. Salman Khurshid, Dr. A M Singhvi

M. Ashwi ni Kumar, M. A. Sharan, M. Shyam Di van and

other | earned senior counsel appearing for the respondents.

15. At the very outset, M. Nariman drew our attention to the

ai m and obj ect of bringing Section 9A by Maharashtra



Amendrment in the Code of Civil Procedure. According to the

| earned seni or counsel, Mharashtra Legi sl ature used the

word ‘jurisdiction’” in all matters concerning jurisdiction, i.e.
the pecuniary or territorial, notwithstanding that in Order XV
Rule 2 prelimnary issue is to be raised only when it is of |aw
It cannot be rai sed when the issue of jurisdiction is a nixed

i ssue of law and fact. According to M. Nariman, ‘jurisidction
used in Section 9A is confined to its textual interpretation i.e.

any plea as to the jurisdiction of the court with reference to
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the subject matter, territorial or pecuniary jurisdiction, which
ousts the jurisdiction of the court. M. Narinman submtted
t hat initially Section 9A was enact ed by Mahar ashtra

Amendnment Act of 1969 because of judgnents rendered by the

Bonbay High Court. It was only for the purpose of deciding
objections as to the jurisdiction either territorial or pecuniary,
Section 9A was inserted. Learned seni or counsel subnmitted
that since the date of enactnent of Section 9A in 1970 the
questions of territorial and pecuniary jurisdiction have been
decided. M. Narinan then referring the decision of this Court

in the case of Mathai vs. Varkey Varkey, (1964) 1 SCR 495,
submitted that a court having jurisdiction over the subject

matter of the suit and over the parties thereto, though bound

to decide right nay decide wong, and that even though it

decided wong it would not be doing sonething which it had

no jurisdiction to do. In ot her wor ds, courts havi ng
jurisdiction to decide right or to decide wong and even though
deci de wrong, the decree rendered by them cannot be treated

as nullity. The gist of the argunent of M. Narinman and ot her

15
counsel is that a prelimnary objection as to jurisdiction under

Section 9A would not include an objection that it is barred by
limtation. Learned counsel put heavy reliance on the decision

of this Court in Ranesh B. Desai and Ors. vs. Bi pi n



Vadi |l al Mehta and Ors., (2006) 5 SCC 638.

16. Per contra, M. Kapil Sibal, |earned senior counse
appearing for the respondents subnitted that the application
of Section 9A comes at the very initial stage of the suit
whereas the provision of Order XIV Rule 2 can be invoked at
the time of fram ng of issues. Learned counsel subnitted that
no prejudi ce woul d be caused i nasnuch as the Court may in

its discretion refuse to hear the prelimnary issue. According
to the |l earned counsel, question of linmtation concerns the
jurisdiction of the Court as the limtation goes to the root of
jurisdiction. M. Sibal, relied upon a three Judges Bench
decision of this Court in Oficial Trustee WB. vs. Sachindra
(1969) SC 823, National Thernmal Power Corporation Ltd.

vs. Sienens Atkeingesellschaft, (2007) 4 SCC 451
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17. Dr. A°M Singhvi submitted that insertion of Section 9A

by Maharashtra Amendnent is a legislative policy decision of
the State to entertain objection to jurisdiction at the initial
stage and to decide it as prelimnary issue. According to the
| earned counsel, the question of limtation is the question of
jurisdiction and it has to be decided as a prelimnary issue.
Learned counsel put reliance on | TWSignode India Ltd vs.
Col l ector of Central Excise, (2004) 3 SCC 48; Manick

Chandra Nandy vs. Debdas Nandy and Others, (1986) 1

SCC 512; Kaml esh Babu and O hers VS. Laj pat Ra
Sharma and Ot hers, (2008) 12 SCC 577

18. We have al so heard M. Sal man Khurshid and M.

Ashwani Kumar, |earned senior advocates appearing for the
respondents. The submi ssions of |earned counsel are as

under: -
The juridical and jurisprudential neaning of the

term"jurisdiction" as used inter-alia in Section 9A of the
CPC (as anended in 1977), and by virtue of Order XV

Rule 2 (b) initially interpreted in a catena of judgnents,



17
cannot be linmted in its sweep to exclude a case where

the suit/any part of the alleged cause of action is barred
by limtation. Section 9A provides a self contained

scheme and given its non-obstante clause, nust prevail.
A plea pertaining to the bar of limtation has been

consistently held by the Suprene Court and foll owed by

H gh Courts, as one giving rise to the issue of

jurisdiction. An issue of linmtation refers to a statutory

bar to the exercise of jurisdiction.
19. Lear ned counsel further submitted t hat upon a
har noni ous construction of t he t wo provi si ons and
considering the consistent judicial dicta whereby an issue of
limtation is treated as a jurisdictional issue, Causes (a) and
(b) of Rule 2(2), Oder XIV of the CPC ought to be read as
jurisdictional issues although arising under different pleas.
20. Learned counsel further submitted that even otherwi se
t he non- obst ant e cl ause i nserted by t he Mahar ashtra
Amendrment of 1977 in Section 9A of CPC and the express

mandat e of Section which is a self-contained schene and a

18
| ater expression of legislative intent, the policy and intention of

the lawis to decide an issue relating to jurisdiction of the
court, on whatever grounds raised, as a prelimnary issue,

not wi t hst andi ng of any other provision in the CPC. Such an
issue is to be decided at the hearing under Section 9A when

the court is not precluded fromconsidering the facts either on
prima facie basis or otherw se.

21. Learned counsel also referred a catena of decisions for
the proposition that question of linmitation concerns the
jurisdiction of court and such issue goes to the root of
jurisdiction and may oust the jurisdiction of the court.

22. Sim | ar argunent have been advanced by M. Shyam



Di van and ot her |earned senior counsel appearing for the
respondents.

23. Section 9 of the Code of Civil Procedure confers power

and jurisdiction to Courts to try all suits of civil nature
excepting suits of which their cognizance is either expressly or

inmpliedly barred. For better clarification, Explanations (I) and

19
(1'l') have been added. Section 9 with explanations reads as

under: -

"9, Courts to try all civil suits unless

barred: - The Courts shall (subject to the

provi sions herein contained) have jurisdiction to
try all Suits of a civil nature excepting suits of
whi ch their cognizance is either expressly or

i mpliedly barred.

Expl anation |.--As suit in which the right to
property or to an office is contested is a suit of a
civil nature, notw thstanding that such right

may depend entirely on the decision of questions

as to religious rites or cerenonies.

Expl anation |I--For the purposes of this section,
it is immterial whether or not any fees are
attached to the office referred to in Explanation I

or whether or not such office is attached to a
particul ar place."

24. A bare reading of the aforesaid provision wuld show t hat
all suits of civil nature can be entertained by civil Courts.
However, Explanation (I) clarifies as to what a suit of a civi
nature is.

25. I medi ately, after Section 9, Section 9A was inserted by
Code of Civil Procedure (Maharashtra Amendnment) Act, 1970.

Section 9A as inserted in the Code of Civil Procedure

(Maharashtra Amendnment) Act of 1970 reads as foll ows: -
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"9A. Where by an application for interimrelief is
sought or is sought to be set aside in any suit and
objection to jurisdiction is taken, such issue to be
decided by the Court as prelimnary issue at hearing
of the application

(1) If, at the hearing of any application for
granting or setting aside an order granting any



interimrelief, whether by way of injunction

appoi ntment of a receiver or otherw se, made in any
suit, an objection for the jurisdiction of the Court to
entertain such suit is taken by any of the parties to
the suit, the Court shall proceed to determ ne at the
hearing of such application the issue as to the
jurisdiction as a prelinmnary issue before granting or
setting aside the order granting the interimrelief.
Any such application shall be heard and di sposed of

by the Court as expeditiously as possible and shal

not in any case be adjourned to the hearing of the
Suit.

(2) Not wi t hst andi ng anyt hi ng cont ai ned in
sub-section (1), at the hearing of any such
application, the Court may grant such interimrelief

as it may consi der necessary, pending determ nation

by it of the prelimnary issue as to the jurisdiction."

26. In the year 1976, the Code of Civil Procedure 1908 was

extensively amended by t he Code of Givil Procedure
(Anmendnent) Act, 1976. Section 97 of the Armendnent Act of

1976 inter alia provided that any anendnent made in the

Code by the State Legislature before comrencenent of the

Amendrment Act of 1976 shall, except insofar as they are

consistent with the Code as anended by the Anendnent Act,
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1976 shall stand repeal ed. As a result, those anendnents

made in the CPC by the State Legislature which were

i nconsistent with the anmendments brought in 1976 stood

r epeal ed.

27. After t he aforesaid Secti on 9A  of Mahar ashtra
Amendrment stood repeal ed, the State Legislature felt that

certain amendnent s made by t he Mahar ashtra State
Amendrment Act were useful and required to be continued.

Hence, the State Legislature of Maharashtra re-enacted

Section 9A with the assent of the President of India as

required under Article 254(2) of the Constitution of India, so

that the sane may continue to prevail. Hence, by Section 3 of

Mahar ashtra (Anmendnent) Act of 1976, it again inserted

Section 9A in the Code of Givil Procedure. Section 9A which

has been inserted in the 1977 by the State Legi sl ature reads



as under: -

"9-A. Where at the hearing of application

relating to interimrelief

jurisdiction is taken
the Court as a prelim
Not wi t hst andi ng anyth

Code or any other |aw for
if, at the hearing of any
or setting aside an order

in a suit,

nary issue.- (1)
ng contained in this

22
the tine being in force
application for granting
granting any interim

objection to
such issue to be deci ded by

relief, whether by way of
appoi ntment of a receiver
any suit, an objection to
Court to entertain such a suit is taken by any of
the parties to the suit, the Court shall proceed to
determ ne at the hearing of such application the
issue as to the jurisdiction as a prelininary

i ssue before granting or setting aside the order
granting the interimrelief. Any such application
shal | be heard and di sposed of by the Court as
expedi tiously as possible and shall not in any

case he adjourned to the hearing of the suit.

stay, injunction,
or otherw se, nmade in
the jurisdiction of the

(2) Notwi thstandi ng anyt hing contained in
Sub-section (1), at the hearing of any such
application, the Court may grant such interim
relief as it may consider necessary, pending
determination by it of the prelimnary issue as to
be jurisdiction."”

28. As noti ced above, Section 9A was for the first tine

i nserted by Amendnent Act of 1970. The statenent of objects

and reasons for such anendnent is quoted hereunder: -
"The effect of the judgment of the Hi gh Court
Institute Indo-Portuguese vs. Borges (1958) 60
Bom L.R 660 is that the Bonbay City Civi
Court for the purposes of granting interimrelief
cannot or need not go into the question of
jurisdiction. Sometines declaratory suits are
filed in the Gty Court without a valid notice
under section 80 of the Code of Civil Procedure,
1908. Relying upon another judgnent of the
H gh Court recorded on the 7 th Septenber,
in Appeal No.191 of 1960, it has been the

in

1961
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practice of the City Court to adjourn a notice of
nmotion for injunction in a suit filed wthout such
valid notice, which gives tinme to the plaintiff to
give the notice. After expiry of the period of
notice, the plaintiff is allowed to w thdraw the
suit with liberty to file a fresh one. In the
i nterveni ng period, the Court grants an ad
interiminjunction and continues the sane. The
practice of granting injunctions, wthout going
into the question of jurisdiction even though



rai sed, has led to grave abuse. It is therefore,
proposed to provide that if a questi on of
jurisdiction is raised at the hearing of any
application for granting or setting aside an order
granting an interimrelief, the Court shal
determine that question first."

29. For the purpose of re-inserting Section 9A in 1977, after
Section 9A stood repeal ed by 1976 CPC Arendnent Act, the
statement of objects and reasons of the rel evant portion of

said Bill is extracted hereinbel ow -
"2. The Code has now been extensively anended
by the Code of Civil Procedure (Anendnent) Act,
1976 (ClV of 1976) enacted by Parlianent.
Section 97 of the Anendment Act provides inter
alia that any amendnent made in the Code by a
State Legislature before the conmencenent of
the Act shall except in so far as they are
consistent with the Code as anended by the
Amendrment Act, stand repealed. Unless there is
an authoritative judicial pronouncenent, it is
difficult to say which of the State Anendnents
are inconsistent with the Code as anended by
the Central Anendnent Act of 1976 and which
consequently st and r epeal ed. Al the
anendnments made in the Code by the State
Acts, except the amendnment made in the proviso
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to section 60(1) by the State Act of 1948, have
been found to be useful and are required to be
continued. The anendnent nmade by the State
Act of 1948 is no nore required because it is
now covered by the anendnent nmade in cl ause
(g) of the said proviso by the Central Amendnent
Act of 1976. But to | eave no room for any doubt
whet her the remaining State anendments
continue to be in force or stand repealed, it is
proposed that the old anendnents shoul d be
repealed formally and in their places simlar
anendnments may be re-enacted, with the assent
of the president under article 254(2) of the
Constitution, so that they may continue to
prevail and be available in this State as before.
The Bill is intended to achieve these objects.

3. The followi ng notes on clauses explain the
pur poses of these clauses: -

Preanble - it gives the background and main
reasons for the proposed |egislation.

Clauses 2 and 3--Clause 2 formally repeals the
State Act of 1970 and the new section 9A

inserted by it, to make way for re-enacting by

cl ause 3 of the same section in a slightly revised
form™

30. The question that arises for consideration before this

Court is as to whether the phrase "an objection to the



jurisdiction of the Court to entertain such a suit" as used in
Section 9A of the Maharashtra Manual woul d incl ude an
objection with regard to limtation. In other words, whether an

issue relating to a bar to the suit created by law of limtation

25
can be tried as prelimnary issue under Section 9A of the
Code.
31. For better appreciation of the object and interpretation of

Section 9A, it would be proper to have a conparison with the
provision contained in Oder XIV Rule 2 of the Code of Cvi
Procedure. Rule 2 of Order XIV reads as under: -
"2. Court to pronounce judgnent on all
i ssues.- (1) Notwithstanding that a case nay be
di sposed of on a prelimnary issue, the court
shal |, subject to the provisions of sub-rule (2),
pronounce judgnment on all issues.
(2) Where issues both of |aw and of fact arise in
the sane suit, and the court is of opinion that
the case or any part thereof may be di sposed of
on an issue of lawonly, it may try that issue first
if that issue relates to--
(a) the jurisdiction of the court, or
(b) a bar to the suit created by any law for the
time being in force, and for that purpose may, if
it thinks fit, postpone the settlenment of the other
i ssues until after that issue has been deternined,

and may deal with the suit in accordance wth
the decision on that issue."

32. Oder XIV Rule 2 of the Code of Civil Procedure, confers

power upon the Court to pronounce judgnent on all the
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i ssues. But there is an exception to that general Rule i.e.

where issues both of |aw and fact arise in the sane suit and

the Court is of the opinion that the case or any part thereof

may be di sposed of on the issue of law, it may try that issue
first if that issue relates to the jurisdiction of the Court or a

bar to the suit created by any | aw



33. Order XIV Rule 2 of the Code of Gvil Procedure as it

exi sted earlier reads as under: -
"I ssues of |aw and of fact:
Whet her issues both of law and of fact arise in
the same suit, and the Court is of opinion that
the case or any part thereof nay be "di sposed of
on the issues of lawonly, it shall try those
i ssues first and for that purpose may, if it thinks
fit, postpone the settlenent of the issues of fact
until after the issues of |aw have been
det er m ned".

34. A conparative reading of the said provision as it existed
earlier to the amendnent and the one after amendment woul d

clearly indicate that the consideration of an issue and its

di sposal as prelininary issue has now been nade pernissible

only in limted cases. In t he un- anended Code

categori zation was only between issues of |law and of fact and
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it was mandatory for the Court to try the issues of lawin the

first instance and to postpone the settlenent of issues of fact
until after the issues of |aw had been deternined. On the other
hand, in the amended provision there is a mandate to the

Court that notwi thstanding that a case may be di sposed of on

a prelimnary issue, the Court has to pronounce judgnment on

all the issues. The only exception to this is contained in
sub-rule (2). This sub-rule relaxes the mandate to a linmted
extent by conferring discretion upon the Court that if the

Court is of opinion that the case or any part thereof may be

di sposed of "on an issue of law only", it may try that issue
first. The exercise of this discretionis further limted to the
contingency that the issue to be so tried nust relate to the
jurisdiction of the Court or a bar to the suit created by a law in

force.

35. The noot question, therefore, that falls for consideration
is as to whether courts shall be guided by the provisions of

Oder XIV Rule 2 of the Code of Civil Procedure or Section 9A

t he
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of the Code as anended by Maharashtra Anendnent Act, in

the matter of deciding the objection with regard to jurisdiction
of the court which concerns the bar of limtation as a

prelimnary issue.

36. I ndi sputably, the subject of Civil Procedure, including all
matters included in the Code of Cvil Procedure, is placed

under Entry 13 in the Concurrent List of the VII Schedul e
appended to the Constitution of I|ndia. After Section 9A of
Mahar asht ra Anendnent Act stood repeal ed by Section 97 of

the CPC Amendnent Act of 1976 being inconsistent with the

Code, the State Legislature of Maharashtra felt that certain
anendnents made by the earlier State Anmendnent Acts were

useful and required to be conti nued. To | eave no room for
confusion as to whether the State Amendnments continued to

be in force or repeal ed, Section 9A was again re-enacted with
the assent of the President of India under Article 254 (2) of the

Constitution of |ndia.
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37. As noti ced above, Secti on 9A of t he Mahar ashtr a

Amendnent Act is a conplete departure fromthe procedure

provi ded under Order XIV Rule 2 of the Code of Cvil

Pr ocedure. Not wi t hst andi ng t he inconsi stency contained in
the Act of the Parlianent viz., the Code of CGvil Procedure and
the provisions contained in Section 9A of the State Act, having
regard to the fact that the assent of the President was

recei ved, the provisions of the said Section has to be conplied

with and can be held to be a valid |egislation.

38. In the case of Meher Singh vs. Deepak Sawhny,
reported in 1998 (3) MiLJ 940 = 1999 (1) Bom CR 107, the

question t hat referred to t he Di vi si on Bench for



consi deration was whether while deciding the prelimnmnary

i ssue of jurisdiction as contenplated under Section 9-A of the
Code Civil Procedure (Maharashtra Amendnent) Act, 1977 the
parties are required to be given opportunity to | ead evidence?.

The Division Bench noticed that Section 9-A was added to the
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G vil Procedure Code by Code of Civil Procedure (Mharashtra

Amendnent) Act, 1977. As per the anended provision if in a

suit, an objection to the jurisdiction of the Court to entertain
such suit is taken by any of the parties to the suit, the Court
shal | proceed to deternmine at the hearing of such application
the issue as to the jurisdiction as a prelininary issue before
granting or setting aside the order granting the interimrelief.
Before the | earned Single Judge, it was contended that when

the said issue is raised for determination, the Court is
required to pernmit the parties to | ead evidence. The Division
Bench consi dered the anended provision as contained in

Section 9-A vis-a-vis Order XIV Rule 2 of the Code of Givi
Procedure and observed: -

"13. In the result we hold that if Section 9-Ais
not added, then at interimstage, the Court is
not required to decide the issue of jurisdiction
finally and the Court by referring to the
avernents made in the plaint, would ordinarily
det erm ne whether or not the Court has
jurisdiction to try the suit. However, it is
apparent that section 9-A is added with a
specific object to see that objection with regard
to jurisdiction of the Court is decided as a
prelimnary issue. According to the Legislature,
the practice of granting injunctions wthout
going into the question of jurisdiction even
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t hough raised, has led to grave abuse. Hence the
said section is added to see that issue of
jurisdiction is decided as a prelininary issue
not wi t hst andi ng anythi ng contained in the G vi
Procedure Code, including Oder XIV, Rule 2
Once the issue is to be decided by raising it as a
prelimnary issue, it is required to be deternined
after proper adjudication. Adjudication would
require giving of opportunity to the parties to
| ead evidence, if required.”



39. From the statement of objects and reasons it is evident

that the practice followed in the Gty CGvil Court in filing the
suits agai nst the Government w thout giving notice under

Section 80 of the CPC and after the interimrelief continued

the plaintiff takes permssion to withdraw the suit and to file a
fresh suit. As a matter of fact, the legislature intended to stop
this abuse of process by introducing Section 9A in the CPC by
Mahar asht ra anendnent Act. By reason of such anmendnent

the Court is nowrequired to decide the issue of jurisdiction at
the time of granting the relief or considering the application for

vacating the interimrelief.

40. From readi ng of the ainms and object of the Bill whereby

Section 9A was inserted, the term‘jurisdiction” is used in a
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w der sense and is not restricted to the conventional definition

ei ther pecuniary jurisdiction or territorial jurisdiction as
subnmitted by M. Nariman, |earned senior counsel appearing

for the appellant.

41. The term‘jurisdiction’” is atermof art; it is an expression
used in a variety of senses and draws colour fromits context.
Therefore, to confine the term‘jurisdiction to its conventiona
and narrow neani ng would be contrary to the well settled
interpretation of the term The expression ‘jurisdiction , as
stated in Hal sbury’s Laws of Engl and, Vol unme 10, paragraph

314, is as follows:

"314. Meaning of ‘jurisdiction : By ‘jurisdiction
is meant the authority which a court has to

decide matters that are litigated before it or to
take cogni sance of matters presented in a forma
way for its decision. The linmits of this authority
are inposed by the statute, charter or

conmi ssi on under which the court is

constituted, and nay be extended or restricted

by sim|ar means.

If no restriction or Iimt is inposed the
jurisdiction is said to be unlinted. Alimtation
may be either as to the kind and nature of the
clains and matters of which the particular court
has cogni sance, or as to the area over which the
jurisdiction extends, or it may partake of both



t hese characteristics."”
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42. In American Jurisprudence, Volune 32A, paragraph 581

it is said that
"Jurisdiction is the authority to decide a given
case one way or the other. Wthout jurisdiction
a court cannot proceed at all in any case;
jurisdiction is the power to declare |law, and
when it ceases to exist, the only function
remaining to a court is that of announcing the
fact and di snissing the cause."”

Further, in paragraph 588, it is said that |ack of
jurisdiction cannot be waived, consented to, or overcone by
agreenent of the parties.

43. It is well settled that essentially the jurisdiction is an
authority to decide a given case one way or the other. Further,
even though no party has raised objection with regard to
jurisdiction of the court, the court has power to determne its
own jurisdiction. In other words, in a case where the Court

has no jurisdiction; it cannot confer upon it by consent or

wai ver of the parties.

44. Section 3 of the Limtation Act, 1963 clearly provides that

every suit instituted, appeal preferred and application nade

after the prescribed period of limtation, subject to the
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provisions contained in Sections 4 to 24, shall be disnissed

al though the limtation has not been set up as a defence.
45, A Constitution Bench of five Judges of this Court in the
case of Pandurang Dhondi Chougul e vs. Maruti Hari
Jadhav, 1966 SC 153, while dealing with the question
jurisdiction, observed that a plea of limtation or plea of res
judicata is a plea of |law which concerns the jurisdiction of the
court which tries the proceedi ng. The Bench hel d: -

"10. The provisions of Section 115 of the Code

have been exam ned by judicial decisions on

sever al occasi ons. Wi | e exerci sing its

jurisdiction under Section 115, it is not

competent to the High Court to correct errors of
fact however gross they may, or even errors of

of



I aw, unless the said errors have relation to the
jurisdiction of the court to try the dispute itself.
As clauses (a), (b) and (e) of Section 115 indicate,
it is only in cases where the subordinate court

has exercised a jurisdiction not vested in it by
law, or has failed to exercise a jurisdiction so
vested, or has acted in the exercise of its
jurisdiction illegally or with material irregularity
that the revisional jurisdiction of the High Court
can be properly invoked. It is conceivabl e that
points of law may arise in proceedings instituted
bef ore subordinate courts which are related to
questions of jurisdiction. It is well settled that a
plea of linmtation or a plea of res judicata is a
pl ea of | aw which concerns the jurisdiction of

the court which tries the proceedings. A finding

on these pleas in favour of the party raising

them woul d oust the jurisdiction of the court,
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and so, an erroneous decision on these pleas
can be said to be concerned with questions of
jurisdiction which fall within the purview of
Section 115 of the Code. But an erroneous
deci sion on a question of |aw reached by the
subordinate court which has no relation to
questions of jurisdiction of that court, cannot be
corrected by the H gh Court under Section 115."

(Enmphasi s gi ven)

46. In the case of Manick Chandra Nandy vs. Debdas
Nandy, (1986) 1 SCC 512, this Court, while considering the
the nature and scope of High Court’s revisional jurisdiction in
a case where a plea was raised that the application under
Oder I X Rule 13 was barred by limtation, held that a plea of
limtation concerns the jurisdiction of the court which tries a
proceeding for a finding on this plea in favour of the party
raising it would oust the jurisdiction of the court. In the case
of National Thermal Power Corpn. Ltd. vs. Sienens
At kei ngesel | schaft, 2007 (4) SCC 451, this Court considering
the sinilar question under the Arbitration and Conciliation Act
hel d as under: -

"17. In the larger sense, any refusal to go into

the nmerits of a claimmay be in the real mof
jurisdiction. Even the disnissal of the claimas
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barred by Iimtation may in a sense touch on the
jurisdiction of the court or tribunal. Wen a
claimis disnissed on the ground of it being
barred by Iimtation, it will be, in a sense, a case



of the court or tribunal refusing to exercise
jurisdiction to go into the nerits of the claim In
Pandur ang Dhoni Chougul e v. Maruti Hari
Jadhav this Court observed that: (AR p. 155,
para 10)
"It is well settled that a plea of limtation
or a plea of res judicata is a plea of |aw
whi ch concerns the jurisdiction of the
court which tries the proceedings. A
finding on these pleas in favour of the
party raising themwould oust the
jurisdiction of the court, and so, an
erroneous decision on these pleas can be
said to be concerned with questions of
jurisdiction which fall within the purview
of Section 115 of the Code."

47. In the case of Oficial Trustee vs. Sachindra Nath
Chatterjee, AIR 1969 SC 823, a three Judges Bench of this
Court while deciding the question of jurisdiction of the Court
under the Trust Act observed:-

"15. Fromthe above discussion it is clear that
before a Court can be held to have jurisdiction to
decide a particular matter it nust not only have
jurisdiction to try the suit brought but nust also
have the authority to pass the orders sought for.
It is not sufficient that it has some jurisdiction
inrelation to the subject-matter of the suit. Its
jurisdiction must include the power to hear and
deci de the questions at issue, the authority to

37
hear and decide the particular controversy that
has arisen between the parties.”

48. In the case of ITWSignode India Ltd. vs. CCE, (2004) 3
SCC 48, a simlar question cane before a three Judges Bench
of this Court under the Central Excise Act, 1944, when this
Court opined as under: -

"69. The question of limtation involves a
question of jurisdiction. The finding of fact on
the question of jurisdiction would be a
jurisdictional fact. Such a jurisdictional question
is to be determ ned having regard to both fact
and | aw i nvolved therein. The Tribunal, in our
opi nion, comitted a manifest error in not
determining the said question, particularly,
when in the absence of any finding of fact that
such short-levy of excise duty related to any
positive act on the part of the appellant by way
of fraud, collusion, wilful msstatenent or
suppression of facts, the extended period of
limtation could not have been invoked and in
that view of the matter no show cause notice in
terns of Rule 10 could have been issued."



49, In the case of Kaml esh Babu vs. Lajpat Rai Sharnma

(2008) 12 sSCC 577, the natter canme to this Court when the

trial court dism ssed the suit on issues other than the issue of

limtation. The Bench hel d: -
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"23. The reasoni ng behind the said proposition
is that certain questions relating to the
jurisdiction of a court, including linmtation, goes
to the very root of the court’s jurisdiction to
entertain and decide a matter, as otherw se, the
deci sion rendered without jurisdiction will be a
nullity. However, we are not required to
el aborate on the said proposition, inasmuch as
in the instant case such a plea had been raised
and decided by the trial court but was not
reversed by the first appellate court or the High
Court while reversing the decision of the trial
court on the issues framed in the suit. W,
therefore, have no hesitation in setting aside the
judgnent and decree of the High Court and to
remand the suit to the first appellate court to
decide the linmted question as to whether the
suit was barred by limtation as found by the
trial court. Needless to say, if the suit is found to
be so barred, the appeal is to be disnissed. If
the suit is not found to be tinme-barred, the
decision of the first appellate court on the other
i ssues shall not be disturbed.”

50. M . Shekhar Naphade, |earned senior counsel appearing
for the respondent relied upon a recent decision of a Division
Bench of this Court in Gvil Appeal No. 1085 of 2015

( Kamal akar Eknat h Sal unkhe VS. Babur av
Javal kar & Ors.) where this Court while considering Section
9A of the Maharashtra Amendments of CPC observed that the

expression ‘jurisdiction" in Section 9A is used in a narrow
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sense i.e. territorial and pecuniary jurisdiction and not

question of limtation. The Court observed: -

"17. The expression "jurisdiction" in Section 9A is
used in a narrow sense, that is, the Court’s
authority to entertain the suit at the threshold. The
limts of this authority are inposed by a statute,
charter or commi ssion. If no restriction is inposed,

Vi shnu



the jurisdiction is said to be unlimted. The
question of jurisdiction, sensu stricto, has to be
considered with reference to the value, place and
nature of the subject matter. The classification into
territorial jurisdiction, pecuniary jurisdiction and
jurisdiction over the subject-matter is of a

f undanent al character. Undoubt edl vy, t he
jurisdiction of a Court may get restricted by a
variety of circunstances expressly nmentioned in a
statute, charter or conm ssion. This inherent
jurisdiction of a Court depends upon the pecuniary
and territorial limts laid down by | aw and al so on
the subject-matter of the suit. While the suit might
be barred due to non-conpliance of certain

provisions of law, it does not follow that the
non-conpliance with the said provisions is a defect
whi ch takes away the inherent jurisdiction of the
Court to try a suit or pass a decree. The | aw of
limtation operates on the bar on a party to agitate
a case before a Court in a suit, or other proceedi ngs
on which the Court has inherent jurisdiction to
entertain but by operation of the law of linmtation it
woul d not warrant adjudication.

19. Thus, with the intention to put the aforesaid
practice to rest, the State Legislature introduced
Section 9A by the amendnent Act of 1969 requiring
the Court to decide the issue of jurisdiction at the
time of granting or vacating the interimrelief. In
other words, the legislature inserted section 9A to
ensure that a suit which is not maintainable for
want of jurisdiction of the concerned Court, ought

40
not be tried on merits without first determ ning the
question of maintainability of the suit as to
jurisdiction of the Court, approached by the
plaintiff, as a prelimnary issue.

20. The provision contenplates that when an issue

of jurisdiction is raised, the said issue should be
decided at first as expeditiously as possible, and

not be adjourned to a |ater date.

The prinmary reason is that if the Court cones to
finding that it does not have jurisdiction vested in it
inlaw, then no further enquiry is needed and saves

a lot of valuable judicial tine.

21. A perusal of the Statenment of Object and

Reasons of the Anendrment Act would clarify that
Section 9A talks of maintainability only on the
question of inherent jurisdiction and does not
contenpl ate issues of limtation. Section 9A has

been inserted in the Code to prevent the abuse of

the Court process where a plaintiff drags a

defendant to the trial of the suit on nerits when the
jurisdiction of the Court itself is doubtful

22. In the instant case, the prelimnary issue
franed by the Trial Court is with regard to the
question of limtation. Such issue would not be an

i ssue on the jurisdiction of the Court and,
therefore, in our considered opinion, the Trial Court
was not justified in framng the issue of limtation
as a prelimnary issue by invoking its power under
Section 9A of the Code. The Hi gh Court has erred in



not considering the statutory anbit of Section 9A
whi |l e approving the prelimnary issue framed by

the Trial Court and thus, rejecting the wit petition
filed by the appellant."”

51. Wth great respect, we are of the view that the decision

rendered by the Division Bench in the case of Kanal akar
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Eknat h Sal unkhe vs. Baburav Vi shnu Javal kar & Ors. is

contrary to the law settled by the Constituti on Bench and

t hree Judges Bench of this Court, followed by other Division
Bench i n Pandurang Dhondi Chougul e vs. Maruti Hari

Jadhav, AIR 1966 SC 153, (Five Judges Bench) in Manick
Chandra Nandy vs. Debdas Nandy, (1986) 1 SCC 512,

Nat i onal Ther nal Power Cor pn. Ltd. VS. Si enens
At kei ngesel | schaft, (2007) 4 SCC 451, Oficial Trustee vs.
Sachindra Nath Chatterjee AIR 1969 SC 823, | TW Si gnode

India Ltd. vs. CCE, (2004) 3 SCC 48 and Kanl esh Babu vs.

Laj pat Rai Sharma, (2008) 12 SCC 577. The Constitution

Bench deci si on and ot her decisions given by |arger Bench are
binding on us. It appears that those decisions have not been
brought to the notice of the Division Bench taking a contrary

Vi ew.

52. Di scussing the principle of binding precedents in the

case of State of U P. vs. Synthetics and Chenicals Ltd.
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1991(4) SCC 139, this Court in paragraph 40 and 41 held as

under: -

"40. ‘Incuria literally nmeans ‘carel essness’. |In
practice per incuriam appears to nean per

i gnoratium English courts have devel oped this
principle in relaxation of the rule of stare
decisis. The ‘quotable in law is avoided and
ignored if it is rendered, ‘in ignoratiumof a
statute or other binding authority’'. (Young v.
Bristol Aeroplane Co. Ltd.). Sane has been
accepted, approved and adopted by this Court

while interpreting Article 141 of the Constitution



whi ch enbodi es the doctrine of precedents as a
matter of law. In Jaisri Sahu v. Rajdewan Dubey
this Court while pointing out the procedure to be
fol |l oned when conflicting decisions are placed
before a bench extracted a passage from

Hal sbury’s Laws of Engl and i ncorporating one of
t he exceptions when the decision of an appellate
court is not binding.

41. Does this principle extend and apply to a
concl usion of law, which was neither raised nor
preceded by any consideration. In other words
can such concl usi ons be considered as

decl aration of |aw? Here again the English
courts and jurists have carved out an exception
to the rule of precedents. It has been expl ai ned
as rule of sub-silentio. "A decision passes
sub-silentio, in the technical sense that has
come to be attached to that phrase, when the
particular point of law involved in the decision is
not perceived by the court or present to its

m nd." (Sal nrond on Jurisprudence 12th Edn., p.
153). In Lancaster Modtor Conpany (London) Ltd.

v. Brenmith Ltd. the Court did not feel bound by
earlier decision as it was rendered ‘wi thout any
argunment, without reference to the crucial words
of the rule and without any citation of the
authority’. It was approved by this Court in
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Muni ci pal Corporation of Del hi v. Gurnam Kaur
The bench held that, ‘precedents sub-silentio
and wi thout argunment are of no nonment’. The
courts thus have taken recourse to this principle
for relieving frominjustice perpetrated by unjust
precedents. A decision which is not express and
is not founded on reasons nor it proceeds on
consi deration of issue cannot be deened to be a
| aw decl ared to have a binding effect as is
contenplated by Article 141. Uniformty and
consi stency are core of judicial discipline. But
that which escapes in the judgnment w thout any
occasion is not ratio decidendi. In B. Shama Rao
v. Union Territory of Pondicherry it was observed,
‘it is trite to say that a decision is binding not
because of its conclusions but in regard to its
ratio and the principles, laid down therein . Any
decl aration or conclusion arrived w thout
application of mnd or preceded w thout any
reason cannot be deenmed to be declaration of
|l aw or authority of a general nature binding as a
precedent. Restraint in dissenting or overruling
is for sake of stability and uniformty but rigidity
beyond reasonable limts is ininmcal to the
growt h of law "

53. The doctrine of binding precedents has been settled by

several pronouncenents of this Court. The Constitution
Bench of this Court in the case of Union of India vs.

Raghubi r Singh, (1989) 2 SCC 754, observed as under: -

"8. Taking note of the hierarchical character of



54.

Munbai

the judicial systemin India, it is of paranount
i mportance that the | aw declared by this Court
shoul d be certain, clear and consistent. It is
commonly known that nost decisions of the
courts are of significance not nerely because
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they constitute an adjudication on the rights of
the parties and resol ve the dispute between
them but al so because in doing so they enbody
a declaration of |aw operating as a binding
principle in future cases. In this latter aspect
lies their particular value in devel oping the
jurisprudence of the | aw

9. The doctrine of binding precedent has the

merit of pronoting a certainty and consi stency

in judicial decisions, and enabl es an organic

devel opnent of the | aw, besides providing
assurance to the individual as to the

consequence of transactions fornming part of his
daily affairs. And, therefore, the need for a clear
and consi stent enunciation of legal principle in
the decisions of a court.”

In the case of Bharat Petrol eum Corpn. Ltd. vs.

Shram k Sangha, (2001) 4 SCC 448, a Constitution

Bench of this Court reiterated the same principle and held

t hat: -

55.

"2. W are of the view that a decision of a
Constitution Bench of this Court binds a Bench
of two | earned Judges of this Court and that
judicial discipline obliges themto followit,
regardl ess of their doubts about its correctness.
At the nost, they could have ordered that the
matter be heard by a Bench of three |earned
Judges. "
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This Court in the case of Central Board of Dawood

Bohra Conmunity vs. State of Maharashtra, (2005) 2 SCC

673, held as under: -

"8. In Raghubir Singh case, Chief Justice Pathak
poi nted out that in order to pronote consistency
and certainty in the law |l aid down by the

superior court the ideal condition would be that
the entire court should sit in all cases to decide
questions of law, as is done by the Supreme

Court of the United States. Yet, Hi s Lordship

noti ced, that having regard to the vol une of

wor k demandi ng the attention of the Suprene

Court of India, it has been found necessary as a
general rule of practice and conveni ence that the
Court should sit in divisions consisting of judges



whose nunber may be deternined by the
exi gencies of judicial need, by the nature of the
case including any statutory nmandate rel ating
thereto and by such other considerations which
the Chief Justice, in whom such authority
devol ves by convention, may find nost
appropriate. The Constitution Bench reaffirned
the doctrine of binding precedents as it has the
merit of pronoting certainty and consistency in
judicial decisions, and enabl es an organic
devel opment of the | aw, besides providing
assurance to the individual as to the
consequence of transactions fornming part of his
daily affairs.”
56. M. Narinman, |earned senior counsel appearing for the
appel I ant put heavy reliance on the decision in the case of

Ranesh B. Desai vs. Bipin Vadilal Mhta, (2006) 5 SCC
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638, for the proposition that a plea of limtation cannot be

deci ded as an abstract principle of |aw divorced fromfacts as
in every case the starting point of limtation has to be
ascertained which is entirely a question of fact. A pl ea of
limtation is a nmixed question of |aw and fact. I n our
consi dered opinion, in the aforesaid decision this Court was
considering the provision of Order XIV Rule 2, CPC Wi | e
interpreting the provision of Order XIV Rule 2, this Court was
of the viewthat the issue on limtation, being a mxed question
of law and fact is to be decided along with other issues as
contenpl ated under Order XV, Rule 2, CPC As di scussed
above, Section 9A of Mharashtra Anendnent Act nakes a

compl ete departure fromthe procedure provided under Order

14, Rule 2, CPC. Section 9A mandates the Court to decide the
jurisdiction of the Court before proceeding with the suit and

granting interimrelief by way of injunction
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57. At the cost of repetition, we observe that Section 9A

provi des a self-contained schene with a non-obstante cl ause
whi ch nmandates the court to follow the provision. It is a

compl ete departure fromthe provisions contained in Oder



XIV Rule 2 CPC. In other words, the non-obstante clause

i nserted by Maharashtra Anmendnent Act of 1977 in Section

9A and the express mandate of the Section, the intention of

the lawis to decide the issue relating to jurisdiction of the
court as a prelimnary issue notw thstanding the provision
contained in Order XIV Rule 2 CPC. However, it is made clear
that in other cases where the suits are governed by the
provisions of Order XIV Rule 2 CPC, it is the discretion of the

court to decide the issue based on |l aw as prelimninary issue.

58. We, therefore, after giving our anxious consideration to
the provisions of Code of Civil Procedure together with the
anmendnments introduced by the State Legislature, hold that the

provi sion of Section 9A as introduced by (Maharahtra

48
Amendnent) Act is mandatory in nature. It is a conplete

departure fromthe provisions of Oder XIV, Rule 2, C.P.C
Hence, the reasons given by the H gh Court in the inmpugned
orders are fully justified. We affirmthe inpugned orders

passed by the Hi gh Court.

59. For the reasons aforesaid, we do not find any nmerit in
t hese appeal s, which are accordingly disnissed with no order

as to costs.

............ (Kur|anJoseph)
New Del hi ,
April 08, 2015.
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Hon’ bl e M . Justice M Y. Egbal pronounced
Reportabl e Judgrment of the Bench conprising of His Lordship
and Hon’ ble M. Justice Kurian Joseph

Delay in filing substitution application for bringing

on record the | egal representatives of deceased respondent
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no.2 in SLP(C) No.24880 of 2012, is condoned.

The substitution application filed in SLP(C) No.24880
of 2012 for bringing on record the | egal representatives of
deceased respondent no.2 is all owed.

Cause titled be anended accordi ngly.

Leave granted.

These appeals are dismssed in terns of the signed

reportabl e judgnent.

(Sanjay Kumar-11) (I'ndu Pokhriyal)
Court Master Court Master
(Si gned Reportabl e Judgnent is placed on the file)
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