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SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

CRIM NAL APPEAL NO(s). 206 OF 2005

MUNNA PRASAD Appel | ant
(s)

VERSUS

STATE OF BI HAR
Respondent

(s)

(Wth Ofice Report)

W TH

Crl. A No. 762/2005 (Wth appln.(s) for bail and exenption fromfiling O T.

and with office report)

Date: 13/12/2006 These Appeals were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE B. P. SI NGH
HON BLE MR JUSTI CE TARUN CHATTERJEE
For Appellant(s) M. S.K Sinha, adv.
M. V.N Sahay, Adv.
M. Ranjee Prasad, Adv.
M. Unmang Shankar, Adv.
M. Ugra Shankar Prasad, Adv.
For Respondent (s) M . Sudhanshu Kumar Choudhary, Adv.

M. N shakant Pandey, Adv.

M. CGopal Singh ,Adv.



UPON hearing counsel the Court made the follow ng

ORDER

Crim nal Appeal No. 206/ 2005 is al | owed and Crim

i nal Appeal No.
762/ 2005 is disnmissed in terns of the signed judgnent.
(A ay Kr. Jain)
(Vijay Dhawan)
Court Master
Court Master
(Si gned non-reportabl e judgnment is placed on the file)
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO. 206 OF 2005
Munna Prasad B Appel | ant
Ver sus
State of Bihar C Responden
ts
W TH
CRI M NAL APPEAL NO. 762 OF 2005
Bhukhal Koery Ce Appel | ant

Ver sus

State of Bihar R Responden



ts

JUDGMENT

Crimnal Appeal No. 206/2005 has been preferred by Munna Prasad whereas

Crimnal Appeal No. 762/2005 has been preferred by Bhukhal Koery. Both of them were

f ound guilty of t he of fence puni shabl e under Secti on 302/ 149 IPC by t he
| ear ned 7th

Addi ti onal Sessi ons Judge, Chapra in Sessi ons Trial No. 325/ 1994. Thei r
appeal s to t he

Hi gh Court were dism ssed. They have appealed to this Court by special |eave.

W may at this stage notice that there were in all 14 accused persons of whom 8

were acquitted by the Trial Court of the charge under Section 302/149 IPC. Al the accused

persons were acquitted of the charge under Section 380 IPC. Only six accused persons were

convi cted of the offence puni shabl e under Secti on 302/ 149 I PC and sent ence
d to
i mpri sonnent for life. The occurrence is sai d to have taken place between

6.30 p.m and

7.30 p.m on February 2, 1993 in Village Chandanpur in the District of Saran. The case of

the prosecution is that earlier on that day at about 8.00 a.m one Sushila Devi was passing

by the side of the house of the informant Usha Devi, to which Usha Devi objected. It is the

case of t he prosecution t hat Sushila was i nfuriated by such obj ection an
d she t hr eat ened

them wth dire consequences. The case of t he prosecution is t hat Bal mi
Ki Prasad, t he

brother-in-law of Usha Devi PW1 was returning fromthe narket at about 6.00 p.m The

i nf or mant was at her door and she noti ced t hat sever al accused per sons
i ncl udi ng t he

appel l ant Munna Prasad had gat hered near Chandanpur canal armed with deadly weapons



such as lathi, farsa etc. They attacked Bal m ki Prasad, deceased. Mani Thakur assaul ted

t he deceased on t he head with his sword fol |l oned by assaul t by ot her
persons. Bal ni ki

Prasad ran towards his house and entered his house but he was foll owed by those persons.

Hs wife Urnmla Devi, deceased was at the door of the house and she protested against their

entry inside her house. As a result she was al so assaulted by Mni Thakur and
Bhukha
Koery (Appel | ant in Crl. Appeal No. 762/ 2005) and Munna  Koery (ot her t ha

n appel | ant

Munna Prasad). As a result she fell down and died. The police reached the village sonetine

later and it appears fromthe record that the first information report was recorded at about

0. 30 hour s on February 3, 1993. The next nor ni ng, i.e., on 3rd Februar
Y, 1993 Bal mi k

Prasad was renoved to the hospital where he succunbed to his injuries on 10.2.1993.

Three eyew tnesses were exanined in support of the prosecution case, nanely,

PW1 Usha Devi, PW2 Tulsi Prasad- father of the deceased and PW3 Ram Dul ari Devi -

nmot her of the deceased. The Trial Court on appreciation of the evidence on r
ecord found

PW 2 and 3 to be unreliable and therefore placed no reliance on their testinony. So far as

PW 1 Usha Devi is concerned the courts bel ow have relied on her testinony and convicted

the appellants before us and four others.

We have been taken through the depositions of the three eyew tnesses and we

have al so heard counsel for the appellants as also the counsel for the State.

From the F.I1.R | odged by PW 1 it appears t hat t he occurren
ce took pl ace at

about 6.30 p.m in the nmonth of February. She has herself stated in the first information



report that the persons could be identified with the help of torch light and candl es. I n her

deposition she has stated that a lantern was bur ni ng when the accused entered
her house

and that she had handed over the lantern to the police officer. These facts |eave no room for

doubt t hat it was quite dark when the occurrence had taken pl ace. PW
1 clains to have

identified several persons who were near the Chandanpur canal which was at a distance of

about 40 vyards from her house. She has further stated t hat after t he a
ssaul t on Bal mi ki

Prasad commenced and Bal m ki ran towards his house those persons also followed Bal m k

and ultimately entered the house of the informant. |n the process, on protest being raised by

Umla Devi, she was al so assaulted and she fell down dead. The question is whether in the

facts of this case appellant Minna Prasad can be held guilty on the basis of the testinony of

PW 1. It is appar ent t hat no particular role has been ascribed to Minna
Prasad. He is
stated to be one of the persons in the group. PW1 clains to have identified himfrom her

house when he was at a distance of about 40 yards at 6.30 p.m in the nonth of February.

Having regard to the evidence on record, we are not convinced that at that tine

in the evening when it was quite dark and it was not possible to identify anyone wi thout the

hel p of artificial light, PW1 could have identified Minna Prasad standi ng near the cana

whi ch is about 40 yards from her house. However, it cannot be disputed that if the accused

in a nmob entered t he house of t he i nf or mant she could have identified
hi m because she

woul d have  seen him from a close distance and as cl ai med by PW1 the
re was a | ant ern

burning in the house. We find fromthe evidence of PW1 that she has not naned Minna

Prasad appell ant as one of the persons who entered her house, t hough she has nanmed 11



such persons including the appel |l ant Bhukhal Koery. The question arises as to whether in

this state of t he evi dence t he prosecution can be sai d to have proved
its case as agai nst

appel | ant Miunna Prasad beyond r easonabl e doubt . As we have observed ear |
ier, we
entertain a  serious doubt as to whet her it woul d have been possible for

PW 1 to identify

Munna Prasad from a distance of 40 yards at that tinme of the day. |f she had deposed that

Munna Prasad was one of the persons who had entered her house alongwith others, perhaps

conviction of appel | ant Munna Prasad could be sust ai ned. But t he evi denc
e on record is

otherwi se. Minna Prasad has not been identified by name but there is a general statenent

that ot her accused al so entered the house. Appel l ant Munna Prasad is certainly entitled to

t he benefi t of doubt , once hi s identification by PW 1 near t he canal i
S di scar ded

Accordingly, we allow Crl. Appeal No. 206/2005 and set aside the conviction and sentence
passed agai nst appel | ant Munna Prasad. He shal | be rel eased forwith unl e
Ss required in

connection with any other case.

So far as t he appel | ant Bhukhal Koery is concer ned, his ca
se st ands on a

different footing. He is one of the persons who entered the house of the PW1 armed with a

Dab and he is said to have assaulted Urnmila Devi. Counsel for the appellant Bhukhal Koery

submitted that though there is an allegation that he assaulted Urmila Devi on her back with

a Dab there is no corresponding injury on the back of Umnmla Devi. Assuning it to be so, he

still cannot escape his liability under Section 149 | PC because the assenbly bei ng unl awf ul

every participant nust be held guilty of the offence with the aid of Section 149 IPC. 1In the

i nstant case Bhukhal Koery was not an idle spectator but an active participant inasnuch as



he joined t he nmob ar med with a deadly weapon and per sued Bal nmi ki Prasa
d i nsi de hi s

house. In these circunstances, it cannot be held that he did not share the comon unl awf ul
obj ect of the assenbly. His conviction is therefore sustained and Crl. Appeal No. 762/2005

filed by himis disnssed.

(B.P. SINGH)

(TARUN CHATTERJEE)

New Del hi

Decenber 13, 2006



