\ 230CI TEM NO. 114 COURT NO. 7 SECTION |1 A
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
CRI M NAL APPEAL NQO(s). 327 OF 2005
A. KADAR  MJJAVWAR Appel lant (s)
VERSUS
STATE OF MAHARASHTRA Respondent ( s)
(Wth office report )
Date: 19/10/2010 This Appeal was called on for hearing today.
CORAM :
HON BLE MR JUSTI CE HARJI T SI NGH BEDI
HON BLE MR JUSTI CE CHANDRAMAULI KR. PRASAD

For Appellant(s) M. N tin Sangra, Adv. for
M. V.N Raghupat hy, Adv.

For Respondent (s) M. Sushil Karanjkar, Adv.
M. Sanjay V. Kharde, Adv.
Ms. Asha Gopal an Nair, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

The appeal is allowed.

[ SUMAN WADHVA] [ VI NOD KULVI ]
COURT MASTER COURT MASTER

Signed order is placed on the file.
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO 327 OF 2005
A. KADAR MJJAWAR .. APPELLANT( S)
VS.
STATE OF MAHARASHTRA .. RESPONDENT( S)
ORDER
Al t oget her si X per sons wer e put on trial for
conmi sSsi on of of fence under Secti on 147, 148, 302/ 149,
302/ 34 and 324/ 149 of the Indian Penal code. The Tria

Court held themguilty for the offence under Section 302/34

of t he I ndi an Penal Code and sent enced to under go



i mprisonment for life. They were also held guilty under

Section 324/ 34 of the Indian Penal Code but no separate

sentence was awar ded. However, they have been acquitted of

al | other charges

Aggri eved by the conviction they preferred Crimna

Appeal No. 137 of 1988 and the Bonbay High Court by its

j udgnent and order dated 15th July, 2004, set aside the

convi ction and sent ence of all the appel I ants excepting
appel I ant before us. Hi s conviction under Sections 302 has
been uphel d. However, his conviction under Sections 324

read with 34 of the Indian Penal Code has been set aside.
Appel | ant aggrieved by his conviction and sentence

has preferred this appeal by |eave of the Court.
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According to the prosecution the deceased Raghunath

purchased a piece of |land from Rahi matabi by a registered

sal e deed and came in possession of the |and.

Raghunat h wanted to cultivate the purchased | and but was
obstructed by all the accused and they were claimng to be

the owners of the land purchased by Raghunat h. On
5/ 3/ 1986 whil e PW 7 Laxman was pl oughi ng t he
accused No.1, who was grazing cattle near by, cane there

and obstructed the sane. Thereafter, accused Nos.2 and 3
al so cane there. Accused No.3 is the appell ant before us.
Accused No.2 was armed with a stone whereas the appel |l ant

was arned with yoke pin. The accused accosted the deceased
as to why he is ploughing the field, he replied that he had

pur chased t he | and from Rahi nat abi and t hen asked
servant to continue with the pl oughi ng wor k.

accused Nos. 1 and 2 pelted stones causing injury on the

head of the deceased. Sustaining the injuries, the deceased
fell down, whereupon the appellant attacked the deceased
with yoke pin.

The Trial Court on appreciation of evidence cane to

the concl usion that accused had acted in the right of the

Deceased

field,

hi s

Ther eafter,



private defence but they inflicted nore harm necessary for
the purpose of defence and accordingly convicted all the
accused as above. However, in appeal the H gh Court set
aside the conviction of all the accused persons excepting

the appell ant herein and his conviction under Section 302
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has been mai nt ai ned. To put the record straight, though

t he Hi gh Court had sust ai ned t he conviction of
appel I ant under Section 302 of the Indian Penal Code, but

in fact he was convicted by the Trial Court under Section

302/ 34 of the Indian Penal Code. It is relevant to state

t hat PW 13- Dr. Arvind Khi st e, t he Aut opsy Sur geon

f ound al t oget her twel ve injuries on t he person of
deceased and in his opinion the cause of death was shock

and henorrhage due to fracture of skull and |aceration of

brai n. Those injuries are as follows:
1. "Contused | acerated wound at centre of
occi pital region bone deep 20 X 10 chs.

fracture of bone vertex into nultiple pieces
and | aceration of brain;
2. Contused | acerated wound at centre of vertex 4
X 2 cns. bone deep. fracture of skull with
| aceration of brain;
3. Contused | acerated wound on right parita
regi on behind right ear, bone deep 7 x 5 cns,
fracture of right parietal region
4. Contused |acerated wound 2 x 2 cns near to
occipital region at face bone deep."

M. Nitin Sangr a, t he | ear ned Counsel for
appel l ant subnmits that even if the entire prosecution story
is accepted to be true the appellant cannot be held guilty

of of fence under Section 302 of the I|Indian Penal Code
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submits that according to the prosecution itself the stone

pelted by other accused caused injuries on the head of the

deceased and therefore for conviction of t he appel | ant

under Section 302 of the Indian Penal code the prosecution

is required to prove that the appellant was the author of

t he

had

t he

t he



the fatal injury
M. Sushil Karanjakar, the |earned counsel appearing
on behal f of the State however submits that in the facts of
the present case the Hi gh Court rightly held the appell ant
guilty under Sec.302 of the Indian Penal Code.
Ve have best owed our consi derati on to t he rival
subni ssi ons and we find substance in the subnission of the
counsel for the appellant. It is worth nmentioning here
that the appellant has been held guilty for offence under
Section 302 of the Indian Penal Code sinplicitor. In order
to mai nt ai n convi ction under Section 302 of t he I ndi an
Penal Code the prosecution has to establish that it was the
appel | ant who was t he aut hor of t he fatal injuries.
According to the prosecution itself injuries Nos. 1 to 4,
which is the cause of death have not been attributed to the
appel I ant al one but were attributed to the other accused
per sons i ncl udi ng t he appel I ant . Accor di ng to t he
prosecution itself accused Nos.1l and 2 pelted stones aining

at the head of the deceased, which hit himon the head and
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he fell down. Thereafter this appellant had assaulted him
with yoke pin. It is not the case of the prosecution that
injuries nos. 1 to 4, which were the causeof death were
inflicted by the appellant or for that matter injury caused
by the appellant led to the death of the deceased.

In view of the aforesaid, we are of the opinion that
conviction of the appellant under Section 302 of the Indian
Penal Code sinplicitor is not fit to be sustained.

Accordingly, this appeal is allowed, the judgnent
and order of conviction and sentence is set aside and the
appel lant is acquitted of the charge. The appellant is on

bail, his bail bonds stand di scharged.



(HARJI'T SI NGH BEDI)

.................... J.

( CHANDRAMAULI KR. PRASAD)
New Del hi ,
Cct ober 19, 2010.



