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| TEM NO 104 COURT NO 11 SECTI ON XI'V
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NQ(s). 280 OF 2003
S. C. SAXENA Appel I ant (s)
VERSUS
UNION OF I NDIA & ORS Respondent ( s)

(Wth office report )

Dat e:

21/ 02/ 2006 This Appeal was called on for hearing today.

CORAM :

HON BLE MR, JUSTI CE B. N. SRI KRl SHNA

HON BLE MR, JUSTI CE LOKESHWAR SI NGH PANTA

For Appell ant(s) Ms. S. Janani, Adv.

M. Deepak Goel, Adv.

For Respondent(s) Ms. Binu Tanta, Adv.

Ms. Sushma Suri, Adv.

UPON hearing counsel the Court made the follow ng

ORDER

The appeal is dismssed in terns of the signed order.



(Raj esh Dham) (Radha R Bhatia

)
Court Master Court Mast
er
(signed order is placed on the file)
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IN THE SUPREME COURT OF | NDI A
ClVviL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 280 OF 2003

S. C. SAXENA Appel | ant

VERSUS

UNION OF INDI A & ORS
Respondent s

O R D E R

This is a case of a recalcitrant Government servant who thinks that |eave ought to

be granted to himas of right, because the Governnent, in its nagnanimty, has permtted

Governnment servants to accurul ate unduly | arge amobunt of |eave under the Rul es

The appel | ant was enpl oyed as an Upper Di vi si on Clerk in t he
Intelligence

Bur eau. Bet ween 14th February 1989 to 16th February 1989, he r emai ned abse
nt and

clainmed that he had tel ephonically conveyed information to the Section Oficer about his

inability to attend work on account of illness. By a Menorandum dated 16th/17th February,

1989 the appell ant was consi dered as being unaut horisedly absent from duty and extended



t he courtesy of t he sai d Menor andum  served by hone delivery. As a cons
equence, t he

appel | ant was i ssued a warning on 2nd March, 1989 warning him to abstain fr
om taking

| eaves frequently and advi si ng him that he shoul d get over t he habi t 0
f t aki ng | eaves

3
frequently in future because of whi ch of fice wor k suf f er ed. He was al so
war ned t hat
ot herw se di sci plinary action woul d be t aken. As expect ed, t he appel | ant m

ade a

representation agai nst the said warning but his representation cane to be ignored.

On 6th July, 1989 t he appel | ant was transferred by an or der fro
m the

Headquarters at New Delhi to Subsidiary Intelligence Bureau, Tezpur. A relieving order

was passed on the same day. According to the respondents, the appellant was relieved on

the said day. According to the appellant, however, the relieving order was served on himon

28th July, 1989. Although, the relieving order was treated as being retrospectively effective

fromJuly 6, 1989, nothing really turns on this. The appellant attended work on 7th July,

1989 and 8th and 9th July, 1989 were Saturday and Sunday. He applied for earned | eave for

10th and 11th July, 1989. It is the case of the appellant that he fell ill on 11th July, 1989
as a

result of which he could not join the office to which he was transferred at Tezpur. He went

on subnmitting | eave applications supported by nedical certificates from Doctors who were

not authorised under the applicable disciplinary Rules. For the entire period from 11th July,

1989 to 20th Novenber, 1990, the appellant remai ned absent and his only reply was that he

was sick. On 23rd Novenber, 1990, the appellant was served wth a charge-sheet alleging



unaut hori sed absence from duty against himfor the entire period. He replied to the said

charge-sheet and his only defence was that he was sick and, therefore, he could not report

for duty either at Tezpur or at Anritsar where he had been subsequently transferred.

An enquiry was held and by a report dated 25.5.1991, the Enquiry O ficer found

that "the char ge agai nst t he appel | ant t hat he has been unaut hori sedl y ab
senting hi nsel f

fromduty since 07.07.1989 could not be fully substantiated." In comng to this conclusion

the Enquiry Oficer also noticed that the appellant had been sanctioned earned | eave for

10th and 11th July, 1989 and he did not agree with the appellant’s argunents that he was so

seri ous t hat he could not even go to Dr. Ram  Manohar Lohia  Hospital,
New  Del hi for

medi cal exam nation as directed by t he conpet ent aut hority. The Enquiry o]
ficer

specifically noticed that the appellant was fit enough to go to his own Doctors and produced

certificates, but was unwi | I'i ng to pr oduce a certificate from Dr. Ram
Manohar Lohi a

Hospi t al about his havi ng been ill and havi ng becone fit enough to res
urre duty. The

medi cal certificate issued by Dr. Ram Manohar Lohia Hospital stated that the appellant

had "M ni mal Gsteoathritic Knee Joint with Inguinal Hernia", but that he was fit enough

to join duty anywhere in India. The disciplinary authority was of the view that the | ong

absence of t he appel | ant was wi t hout excuse and clearly a m sconduct und
er t he

disciplinary Rules. In the circunstances, the disciplinary authority, by an order dated 27th

April, 1992, directed that the appellant be visited with the major punishnent of conpul sory

retirenment for the m sconduct of unauthori sed absence with effect from07.07.1989 and t hat



the period of his absence shall be treated as dies non

The appel | ant nmoved t he Central Admini strative Tri bunal (for short
"t he

Tri bunal ") by an application i mpugni ng t he order passed by t he di sci pli nar
y authority

agai nst hi m Hi s Ori gi nal Appli cation No. 2881/ 1997 was di sm ssed by t he
Tri bunal by

hol di ng that there was no good reason for interfering with the view taken by the Enquiry

O ficer and t he or der made by t he di sci plinary aut hority. The Tri buna
noticed that,

despite the tall claimof the appellant that he was sick during the entire period, the Doctors

at Dr. Ram  Manohar Lohi a Hospi t al had specifically certified t hat he was
fit for duty

anywher e in I ndi a. In this view of t he matter, t he Tri bunal di sm ssed
t he Ori gi nal

Application of the appellant. Being aggrieved thereby, the appellant noved the Hi gh Court

by his Wit Petition and the H gh Court was pleased to give short shrift to his Wit Petition

and summarily disnmissed it. The appellant is before us hoping for better |uck

We have perused the record with the help of the |Iearned counsel and heard the

| earned counsel very patiently. We find that no case for our interference whatsoever has

been made out. In the first place, a CGovernnent servant cannot disobey a transfer order by

not reporting at the place of posting and then go to a court to ventilate his grievances. It i
S

his duty to first report for work where he is transferred and nmake a representation as to

what may be his personal problens. This tendency of not reporting at the place of posting

and indulging in litigation needs to be curbed. Apart therefrom if the appellant really had



some genuine difficulty in reporting for work at Tejpur, he could have reported for duty at

Anritsar where he was so posted. We too decline to believe the story of his remaining sick

Assuming there was sone sickness, we are not satisfied that it prevented himfromjoining

duty either at Tezpur or at Amitsar. The nedical certificate issued by Dr. Ram Manohar

Lohi a Hospital proves this point. In the circunstances, we too are of the opinion that the

appel lant was guilty of the m sconduct of unauthorisedly renmaining absent from duty.

The learned counsel for the appellant urged that the appellant had reported for

duty on 7th July, 1989 and that he had applied for |leave for 10th and 11th July, 1989 and

therefore, the Enquiry O ficer could not hold himguilty of the m sconduct of continuously

remai ni ng absent unauthorisedly. It has also been attenpted to inpress upon us that the

Enquiry O ficer f ound t he appel | ant only partly guilty and t hat, i f t he
di sci plinary

authority wanted to differ therefrom he should have followed the Rules, issued notice in

this connecti on and gi ven cogent reasons for hi s di fference of opi ni on W
ith t he Enquiry

O ficer. W are not inpressed by this argument. The Enquiry Officer rightly said that the

charge could not be fully established because the evidence showed that between 7th to 11th

July, 1989 the appellant could not be said to have remai ned absent una
ut hori sedl y. 0]

course, there is no doubt that the appell ant was absent unaurhorisedly for the rest of the

period. The Enquiry Oficer also took cogni zance of this fact and the disciplinary authority

noticed it. This is not a situation where the disciplinary authority was di sagreeing with the

findings of the Enquiry Oficer, which would have required follow ng of some procedure

prescribed under the Rules. On the contrary, barring five days between 7th to 11th J
uly,



1989, during t he rest of t he peri od t he appel | ant was absent unaut hori se
dly, and t he

Enquiry O ficer and the disciplinary authority were in agreenent thereupon

Afinal, if we may say so, desperate, argunent was nmade that the appellant had
suf ficient | eave to hi s credit and, t her ef or e, t he respondents shoul d have
t aken a i bera

viewin the matter and permitted himto resume duty when he attenpted to resunme in the

year 1992 by sancti oni ng t he | eave t hat was avail abl e to hi s credit. I
n our Vi ew, t he

argument cannot be countenanced. Acceding to such an argument by courts, particularly

this Court, has led to and will continue to lead to gross indiscipline in public service. W

are unable to accept such an argunent.

We find no reason to interfere with the order made by the Tribunal and the High

Court. The appeal is di sm ssed accordi ngly wi t hout costs, but we make it
cl ear t hat t he

appel I ant cannot be held guilty of unauthorised absence from7th to 11th July, 1989.

(B.N. SRI KR SHNA)

(LOKESHWAR SI NGH PANTA)

NEW DELHI ;

FEBRUARY 21, 2006






