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SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NO(s). 894 OF 2001

COWMR. OF CENTRAL EXCI SE, AHVEDABAD

pel lant (s)

VERSUS

M S XEROGRAPHI C LTD.
spondent (s)

(Wth application for stay and with office report )

Date: 21/03/2006 This Appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE ASHOK BHAN
HON BLE MR JUSTI CE LOKESHWAR SI NGH PANTA
For Appell ant(s) M. K. Radha Krishnan, Sr.Adv.
Ms. Shil pa Singh, Adv.
M. P. Parnmeswaran, Adv.
For Respondent (s) M. Ajay Aggarwal, Adv.

M. Rajan Narain, Adv.

UPON hearing the counsel the Court made the follow ng

ORDER

The Appeal is dismssed. No order as to costs.



( PARVEEN KR CHAWA )
SI NGH )

Court Master
Mast er

[ Signed Oder is placed on the File]

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 894 OF 2001

Conmi ssi oner of Central Exci se,

Ahnedabad .. Appel l ant (s)

VERSUS

Ms. Xerographic Linited . Respondent ('s)

ORDER

Thi s Appeal has been filed under Section 35L of the Central Excise Act,
1944 (for short 'the Act’) against the Final O der passed by the Custons, Excise
and Gold (Control) Appellate Tribunal, New Del hi (for short’ the Tribunal’) in Final
Or der No. 1576/ 98-A dated 16.3.1999 in Appeal No. E/ 3434/ 89-A  wher eby

Tribunal has allowed the appeal filed by the respondent herein.

Briefly stated the facts are:

( KANVAL

Court

t he



M s Xerographic Limted, Sector-15, Gandhinagar, QGujarat (hereinafter

referred to as 'the respondent’) was engaged in the manufacture of Plain Paper

Copi er Machines with the Trade mark "R coh Mirphy". Respondent was selling

its products through two other conpanies viz. Ms Mirphy (India) Limted and Ms

Mecotronics (P) Limted.

By a show cause notice dat ed 25.2.1987 i ssued by t he Col l ecto
r of

Central Exci se, Ahnredabad (for short "t he adj udi cati ng authority’), r espondent

and t he af or e- nent i oned t wo compani es wer e asked to show cause agai nst

various charges. It was alleged that the respondent was evadi hg excise duty by

under - val ui ng t he goods. That t he r espondent and t he af or e- nent i oned t wo

conpani es were "related persons" within the meani ng of Section 4(4)(c) of the

Act and therefore the transacti on between the respondent on the one hand and

the two af orenentioned conpanies on the other were not on principal to principa

basi s. The adj udi cati ng aut hority hel d t hat t he r espondent and t he t wo a
fore-

mentioned conpanies were "related persons" and the price at which the phot o

copi ers manufactured by the respondent were sold by the afore-nentioned two

companies in the nmarket would be the nornmal price for the purposes of arriving at

the assessabl e value of the goods in the hands of the respondent.

Respondent, being aggrieved, filed an appeal before the Tribunal. The

Tri bunal rejected the contention of the respondent that the two afore-nentioned



compani es were not "rel ated persons". It held that Ms Mirphy (India) Linited

and M s Mecot roni cs (P) Limted wer e "rel ated per sons" as envi saged in
t he

definition of "related persons” under Section 4(4)(C) of the Act. The Tribunal, on

facts, hel d t hat there was no extra  conmmerci al consi deration shown by th
e

respondent while selling the goods to the afore-nentioned two conpanies. That

the departnent has failed to refute that the sales nmade by the respondent to the

af or e- nent i oned t wo compani es wer e on retail basi s. On t he question of

limtation, the Tribunal held that as the price list had been regularly approved by

the proper officer, the bar of limtation raised by the respondent was well founded.

After Amending Act No. XXII of 1973, relevant portion of Section 4 of the

Act reads as under:

"4, Val uation of exci sabl e goods for pur poses of

chargi ng of duty of excise

(1) Wher e under this Act, t he duty of exci se is
chargeable on any exci sable  goods with reference to
val ue, such value shall, subject to the other provisions of

this section be deened to be -

(a) t he nor mal price t her eof, t hat is to say, t he
price at whi ch such goods are ordinarily sol d by t he
assessee to a buyer in the course of whol esale trade for

delivery at the time and pl ace  of removal , where the
buyer is not a related person and the priceis the sole

consi deration for the sale:

Provi ded that:



(i) where in accordance with the

nornmal practice of the wholesale trade in

goods, such goods are sold by the

assessee

such

different prices to different classes of buyers (not being

rel ated persons) each such price, shall

the exi stence of the other circunstances

in clause (a), be deenmed to be the

such goods in relation to

subject to

nor nal

(ii) where such goods are sold by the

assessee in the course of whol esal e trade

delivery at the tinme and place of renoval

fixed under any law for the tinme

a price, being the maxi mum

such |l aw, then, not wi t hst andi ng anyt hi ng
in cl.(iii) of this proviso the price or the

price, as the case may be, so fixed

con

relation to the goods so sold, be deened

the normal price thereof;

(i) where the assessee so arranges
that the goods are generally not sold by
course of whol esal e trade except to or
rel ated person, the nornmal price of t he goods
the assessee to or t hr ough such rel ated
be deened to be the price at which they are
ordinarily sold by the related person in the
whol esal e trade at the tine of renoval
(not being rel ated
goods are not sold to such deal ers,
(being rel ated per sons) who sel | such

retail;

(b) wher e t he nor el price of such

per sons) or wher e

thro
sol d
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sold or for any other reason, the nearest ascertainable
equi val ent t her eof det er m ned in such manner as may

be prescri bed.

(2) XX XX
(3) XX XX
(4) XX XX
(a) XX XX
(b) XX XX
(c) "rel ated person" neans a person who

is associated with the assessee that they have interest,

directly or indirectly, in the business of each other and

i ncl udes a hol di ng conpany, a subsidiary conpany, a
relative and a distributor of the assessee, and any sub-

di stributor of such distributor

Expl anation:- In this clause "hol di ng company", "a
subsi di ary company" and "relative" have t he same
meani ngs as in the Conpanies Act, 1956."

Secti on 4(4) (c) defi nes t he expr essi on "rel ated per sons” and t he
said
section has to be read in the context of third proviso to Section 4(1)(a). On the
r eadi ng of the entire section it is cl ear that three conditions are require
d to be
satisfied bef ore i nvoki ng t he third provi so. Firstly there shoul d be nmut
uality of
i nterest; secondl y t hat t he al | eged rel ated person shoul d be rel ated to
t he
assessee as per definition of Section 4(4) (c) gi ven in t he Act and t hi
rdly and

importantly that the price charged fromthe "rel ated persons” was not the nornal



price but the price |lower than the normal price and because of extra comrercia

considerations the price charged was | ess than the nornmal val ue.

Counsel for the parties have been heard.

Since the finding that Ms Miurphy (India) Linited and Ms Mecotronics

(P) Limted are "rel ated per sons" to t he r espondent Wit hin t he meani ng

of

Secti on 4(4) (c) of t he Act has not been chal | enged bef ore us, t he same
has

becone final. The depart nent fail ed to show t he exi stence of any extra

comrercial consideration in fixing the norrmal price between the respondents and

t he di stributors-aforenentioned t wo conpani es. Cont enti on rai sed by t he

respondent that its sale to the distributors were on retail basis has al so not been

refuted by the department. Counsel for the appellant has also failed to show that

t he price at whi ch t he goods wer e sol d to t he "rel ated per sons" was
not t he

normal price at which the goods were being sold through any other distributor or

deal er or was |less than the market price at which it was being sold in the market

or that there was any extra commercial consideration in fixing the normal val ue.

The finding recorded by the Tribunal is a pure finding of fact which does not cal

for interference.

In t he I'ight of t he above discussion, we do not find any mer
it in this

appeal and dism ss the sane with no order as to costs.

[ ASHOK BHAN ]



NEW DELHI ;e

MARCH 21, 2006 [ LOKESHWAR SI NGH PANTA]



