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PETI TI ONER
RAM SARAN MAHTO AND ANR

Vs.
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THE STATE OF BI HAR

DATE OF JUDGVENT: 08/ 09/ 1999

BENCH
M B. Shah, K. T. Thomas

JUDGVENT:

THOMAS, - J.

Leave granted.

The corpse /of a teenaged dane was recovered from a
well attached to her nuptial hone. That corpse was
consigned to flames without [oss of tine. For that incident
her husband Kal pu Mahto and three others stand convicted of
the offence wunder  Section 201 of the Indian Penal Code;
Though the prosecution did not even venture to establish any
other offence in respect of the death of that young | ady,
the trial court passed a sentence of rigorous inprisonnent
for seven years on one of the convicted persons while a
sentence of R for three years was inposed on the renaining
convi cted persons. They appealed to the H gh Court of
Pat na, but fail ed.

We cannot conprehend how the Sessions Court could have
escal ated the conviction to the topnost |ayer of the of fence
for awarding the maxi mum sentence of inprisonment for seven
years as the said upper limt is fixed only for one category
of cases falling under Section 201 IPC. The Sessions Judge
did not even advert to the possibility of the offence
falling within the aforesaid top category though he had
chosen to award the naxi mum sentence only to oneof the four
convicted persons. Learned Single of the Patna H gh Court
while restating the sentence portion in his judgment seens
to have commtted an error in the foll owi ng manner:

4By the judgnent and order the |learned trial /court
convicted the 4 appellants under Section 201 of the |Indian
Penal Code and sentenced themto undergo RI. for 7  years
each.

The aforesaid error in the restatenent would have
escaped the notice of the |learned Single Judge, but we
nmention it here for averting any possible consequences on
its account.

Facts of the case are these: Deceased Asha Kumari was
aged only 18 when she died. She was given in marriage to
Kal pu Mahto (A-2). Wile she was living in her husbands
house A-3-Ram Saran Mahto (a cousin of her husband) dashed-
down to her parental house during the wee hours of 11-6-
1986 and conveyed the disquieting information that Asha
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Kumari  was missing fromthe house. |mediately her brother
Ram Balak Mahto (PW3) rushed to the narital hone of Asha
Kumari on a bicycle, followed by his father (PW1) on foot.

PW3 Ram Bal ak Mahto coul d reach the house earlier as
he was on a two-wheeler. 1In his presence A-3 Ram Saran
Maht o suggested that the well of the house should be
sear ched. When a search was made pursuant thereto the dead
body of Asha Kunmari was spotted out and l|ater that was
wi nched out of the well. Thus far the story seens to be, by
and | arge, undi sput ed.

Thereafter, Asha Kunmaris hushand Kal pu Mahto and sone
ot her peprsons, who were closely related to him showed

i npati ence to have the obsequi es of the departed soul. PW3
only wanted the cremationto be postponed till the arriva
of his father but that suggestion was spurned down. An

altercation would have followed and a wangle was ensued
t herefrom PW3 was trussed up and his cycle was snatched
away. VWen PW 1 father of Asha Kumari arrived at the place
he too was fastened with atether. Dead body of Asha Kunmari
was then renoved to the nearby orchard where it was set
abl aze and cremat ed.

PW1 and PW3 went to the police station and | odged a
conplaint. After investigation the police charge-sheeted 13
persons, including the appellants, for various offences such
as Section 302 read with Sections 34, 201, 342 and 379 of
the Penal Code. The trial court came to the undisputed
conclusion that prosecution has failed to prove the charge
of comm ssion of nurder. Neverthel ess, |earned Sessions
Judge proceeded to award the sentence under Section 201 of
the Penal Code and the only discussion he nade for that
purpose was on the question whether any one other than the
four appellants had committed that offence. After hol ding
that none anong them except the four appellants, ' can be
convicted, |earned Sessions Judge proceeded to convict al
the four appellants wi thout even resorting to a one sentence
di scussion on the culpability of the appellants regarding
the sai d offence.

O course appellant Ram Saran Mahto al one  was
convi cted wunder Sections 379 and 342 of the Penal Code al so
and he was sentenced to undergo R 1. for six npnths -and
three nonths respectively and the H gh Court has confirnmed
the said conviction and sentence. W are not dealing wth
the conviction and sentence on those two counts as they have
not been challenged before us. For convicting the
appel l ants under Section 201 of the Penal Code learned
Single Judge of the High Court discussed the case only in
the follow ng |ines:

However, the learned trial court proceeded to
consi der the evidence on the point of charge under section
201 1I.P.C. On this point the informant hinself cane to his
sisters village and started first and on arrival at the
village he started searching for the sister and the dead
body was recovered froma well and when the accused persons
were contenplating to dispose of the dead body he objected
and then he was overpowered. His father (R W1) Mti Mhto
was al so supported the prosecution story on this point that
when he arrived subsequently he found that the accused
persons were engaged in burning the dead body. The father
(P.W2) had arrived |I|ate because he was going on foot;
while his son proceeded on a cycle. It has been stated that
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cycle of the informant was snatched by the accused persons.
Thus, learned trial court held that unless the dead body was
burnt by the accused, they could not inform the police
station and give opportunity to Police to seize the dead
body to hold postnortem exani nation. It is therefore
obvious that the appellants have di sposed of the dead body
with a view to suppress the crine.

In this case we find it necessary to extract Section
201 of the Penal Code which is as follows:

201. Causi ng di sappearance of evidence of offence,
or giving false information to screen offender.- Woever,
knowi ng or having reason to believe that an offence has been
conmitted, caused  any evidence of the comm ssion of that
of fence to disappear, with the intention of screening the
of fender from egal punishnment, or with that intention gives
any information respecting the offence which he knows or
bel i eves to be false

if a capital offence shall, if the of fence which he
knows or believes to have been conmitted is punishable with
death, be punished with inprisonnent of either description
for a termwhich my extend to seven years, and shall also
be liable to fine;

if punishable with inprisonment for life and if the
offence is punishable with inprisonment for life, or wth
i mprisonment which may extend to ten years, ‘shall be
puni shed with inprisonnent of either description for a term
whi ch may extend to three years, and shall also be liable to
fine;

if punishable with | ess thanten years inprisonnent
and if the offence is punishable with inprisonnent for any
term not extending to ten years, shall be punished wth
i mprisonnment of the description provided for the offence,
for a term which may extend to one- fourth part ~of the
| ongest termof the inprisonment provided for the offence,
or with fine, or with both.

The first paragraph of the section contains the
postul ates for constituting the offence while the remaining
three par agraphs prescribe three different tiers of
puni shnments depending upon the degree of offence in / each
situation. The two indispensable ingredients for all the
three tiers in Section 201 are: (1) The accused should have
had the know edge that an of fence has been comitted or at
| east that he should have had reasons to believe it. (2) He
should then have caused di sappearance of evidence  of
conmi ssion of that offence. Prosecution cannot escape from
establishing the aforesaid two basic ingredients, for
conviction of the accused under Section 201. The gravest
degree contenplated in Section 201 is punishable with the
maxi mum sentence of inprisonnent for seven years. The
m ni mum requirement for the offence to reach the said peak
degree is that the of fender should have caused di sappear ance
of evidence of another offence which is punishable wth
death, and that should be established in addition to the
above-nmentioned two basic ingredients. Even if the two
basics are established, and the prosecution failed to
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establish the next requirement the court cannot convict the
accused for the highest tier specified in the section

It is not necessary that the offender hinmself should
have been found guilty of the main offence for the purpose
of convicting himof offence under Section 201. Nor is it
absolutely necessary that sonebody el se should have been

found guilty of the nmain offence. Nonet hel ess, it is
i mperative that prosecution should have established two
premn ses. First is that an of fence has been comritted and

second is that the accused knew about it or he had reasons
to believe the conm ssion of that offence. Then and then
al one the prosecution can succeed, provided the remaining
postul ates of the offence are al so established.

The above position-has been well stated by a three-
Judge Bench of this Court way back in 1952, in Palvinder
Kaur v. The State of Punjab (AR 1952 SC 354):

In _order to establish the charge under s.201, Pena

Code, it is essential to prove that an offence has been
conmitted, nere suspicion that it has been conmitted is not
sufficient - that the accused knew or had reason to believe

that such offence had been committed and with the requisite
know edge and wth the intent to screen the offender from
| egal puni shnment causes the evidence thereof to disappear or
gives false information respecting such offences know ng or
havi ng reason to believe the sane to be fal se.

It is well toremnd that the Bench gave a note of
caution that the court should safeguard itself against the
danger of basing its conclusion on suspicions however strong
they may be. In Kalawati and anr- V. The State of
H machal Pradesh (1953 SCR 546) a Constitution Bench of this
Court has, no doubt, convicted an accused under Section 201
IPC even though he was acquitted of the offence under
Section 302. But the said course was adopted by this Court
after entering the finding that another accused had
conmtted the nurder and the appellant destroyed the
evidence of it wth full know edge thereof. In ~a |Ilater
decision in Nathu and anr. v. State of Uttar Pradesh {1979
(3) SCC574} this Court has repeated the —caution in- the
following words: Before a conviction under Section 201 can
be recorded, it nust be shown to the satisfaction of -the
court that the accused knew or had reason to believe that an
of fence had been committed and having got this know edge,
tried to screen the of fender by disposing of the dead body.

In this context a reference to a nmore recent decision
of this Court would be apposite. The followi ng observations
of the Bench in Hanuman and ors. v. State of Rajasthan
{1994 Supple. (2) SCC 39} are relevant:

The nere fact that the deceased allegedly died an
unnatural death would not be sufficient to bring hone a
charge wunder Section 201 IPC, unless the prosecution was
further able to establish that the accused persons knew or
had reason to believe that an of fence had been conmitted,
causing the evidence of the comm ssion of the offence to
di sappear.

In the present case, all that the prosecution could
establish was that dead body of Asha Kumari was recovered
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from the well situated in the conpound of her marital hone
and that the cremation was hurried through after physically
keeping her kith and kin away fromthe scene. No doubt,
such a cul pabl e hurry enkindl es fumes of suspicion which can
be regarded as an incrimnating circumstance agai nst those
who showed such a haste. But that circunstance stands
i sol ated and unconcatenated with any ot her circunstance.

Prosecution has not even attenpted to show, much | ess
prove, that any offence has been committed by any one in
respect of the death of Asha Kumari, which should have been
the foundation for establishing the of fence under Section
201 IPC. It now stands as an unfounded conviction and hence
we have to interfere. W, therefore, allow this appeal and
set aside the conviction and sentence passed on the
appel | ant s. They are acquitted. W direct the appellants
to be set at liberty forthwith unless they are required in
any ot her case.




