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1. Heard | earned counsel for the parties.
2. Shei kh Hussein was nmarried to Banu Bi bi. During the
subsi stence of his matrinonial ties, Sheikh Hussein executed a
gift deed on 26.04.1952, whereby a "tiled house" with open
space in Survey No.883 in Eluru town, Wst Godavari District,
Andhra Pradesh was gifted in favour of his w fe Banu Bi bi
3. It is not a matter of dispute, that Banu Bi bi enjoyed the
i movabl e property gifted to her, during the lifetinme of her
husband Shei kh Hussei n. Shei kh Hussein died in 1966. Even
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excl usively enjoy the said i movabl e property. On 02.05. 1978,
Banu Bi bi sol d t he gifted i movabl e property, to
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V. Sr eer amachandr a Avadhani . The vendee V. Sr eer amachandr a

Avadhani is the appellant before this Court (through his |ega

representatives).

4. Banu Bi bi di ed on 17. 02. 1989. (0] her dem se, t he



respondents before this Court - Shail Abdul Rahi mand Shai k

Abdul Gaffoor issued a |legal notice to the vendee. Thr ough
the | egal notice, they staked a claimon the abovenenti oned

gifted i nmovabl e property. In the notice, the respondents
asserted, firstly, that Banu Bibi had only a life interest in

the gifted i movabl e property; and secondly, the respondents

being the I egal representatives of Shei kh Hussein (who had

gifted the i nmovable property to Banu Bibi) came to be vested

with the right and title over the gifted i movabl e property,

after the denise of Banu Bibi. The vendee, V. Sreeranmachandra
Avadhani repudi ated the assertions made in the |egal notice

dated 22.03.1989, through his response dated 16.04. 1989.

5. Havi ng realized that the vendee would not part with the
i movabl e property pur chased by him from Banu Bi bi , t he
respondent s preferred a sui t beari ng O S. No. 256 of 1989,

bef ore the Subordi nate Judge, El uru, West Godavari District,

Andhr a Pr adesh. In t he sui t, t he respondents sought a
declaration of title, over the "tiled house" with open space,

gifted by Shei kh Hussein to his wife Banu Bibi. In addition

the respondents sought recovery of possession, and al so nesne
3

profits, from t he vendee V. Sr eer amachandr a Avadhani

The above Original Suit filed on 13.11.1989 was cont est ed.

Awitten statenent was filed on 19.07.1990.

6. The Principal Senior Gvil Judge, El uru, Wst Godavari
District, Andhr a Pr adesh di smi ssed t he ori gi nal sui t
19. 08. 1998. Rel ying on the judgment rendered by the Privy

Council in Nawazish Ali Khan v. Ali Raza Khan, AIR 1948 PC

134, the trial court arrived at the conclusion, that the gift

deed executed by Shei kh Hussein on 26.04.1952 transferring

i movabl e property in favour of his wife Banu Bibi, was valid.

It was al so concluded, that the gifted i nmovabl e property cane

to be irrevocably vested in the donee Banu Bi bi. That apart,

t he trial court hel d, t hat Shei kh Hussein had gifted

on

t he



corpus of the immovable property to his wife Banu Bi bi

on t he af or esai d, it was further concl uded, t hat
conditions expressed by the donor Shei kh Hussein, in the gift

deed dated 26.04. 1952, depriving the donee of an absol ute

right/interest in the gifted property, were void. The trial

court clearly expressed, that the gift deed dated 26.04. 1952

was not in the nature of a usufruct.

7. Di ssatisfied with the order passed by the trial court,
t he respondent s preferred an appeal bef ore t he
Addi ti onal District Judge, El uru, West Godavar i
Andhr a Pradesh. The First Appellate Court accepted the appea
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preferred by t he respondent s on 05. 01. 2004. On  the

whet her Banu Bi bi had an absolute right over the "tiled house"
with open space, gifted to her, the First Appellate Court
recorded its finding on the basis of the text of the gift

deed, dat ed 26. 04. 1952. The consi deration recor ded
First Appellate Court is being extracted hereunder

"13. It is the bounden duty of the plaintiffs to
prove that, they have inherited the property as the
| egal heirs of Shai k Hussain Saheb, as his wife has no
right to alienate the property Exs. A-1 and B-5 which
is one and the same docunent is the crucial docunent
to determine the main issue in this suit. A perusal of
the said docunent clearly shows the fact that in the
said settlenent deed dated 26-4-1952 which was
execut ed by Shai k Hussain Sahab in favour of his wife
Bhanubi bi he has specifically nentioned that, she has
no right to alienate the property and she can enjoy
the property as she likes and after her death it would
devol ved upon her children if she has got children and
if she has not children, the heirs of Shaik Hussain
Saheb woul d inherit the same. It is clearly nmentioned
in the said docunents as foll ows:

"During your life tinme you shal
not alienate this property in favour of
any body and after your life time this
property shall devol ve upon your off
spring and if you have no children the
same shall return back to ne or to ny
near successors with absolute rights of
enj oyment and di spossessi on by way of
gift, sale etc."

This recital itself shows that, Bhanubi bi
has no right to alienate the plaint schedul e
property and she has right to enjoy the sane
t hroughout her life only and after her death, it
woul d devol ve upon her children if she got
children and in the absence of children, it would

Based

al | t he

Second

District,

i ssue

by

t he



revert back to her husband Shai k Hussai n Saheb and
Bhanubi bi has no children. Further admttedly
Shai k Hussai n Saheb died earlier to Bhanubi bi

A perusa
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Further adnmittedly the plaintiffs are the | ega
heirs of Shai k Hussai n Saheb. As per the above
settlenent deed, the plaintiffs are the rightfu
owners of the plaint schedul e property. Furt her
though it is contended by the defendant that for
some ot her property Shai k Hussai n Saheb executed a
will and the plaintiffs filed a suit which was

di smissed, the said facts are not applicable to
the facts of this case and the cause of action and
the property involved are different in the suit
and further the 1st defendant has not filed any
docunent of the said to confirmhis right. Hence
this Court holds that, the plaintiffs are the
absol ute owners of the property and they are
entitled for declaration of the suit schedul e
property. Hence this issue is decided in favour
of the plaintiffs and agai nst the defendants."

(enphasis is ours)

of the judgment rendered by the First Appellate

Court reveals, that the appeal was adjudicated, as if the

controversy was in the nature of a disputed question of fact,

wi t hout

gift,

appreci ati ng t he | egal i mplications pert ai ni ng

under Muhanmedan Law. Wi | e det erm ni ng

controversy, the First Appellate Court did not examni ne whether

the gift dated 26.04.1952, constituted transfer of the corpus

of the property, or nmerely its usufruct. The First Appellate

Court, wt

hout any reference to the judgment of the Privy

Council relied upon by the trial court, while interpreting the

t ext of

t he gift deed dat ed 26. 04. 1952, arrived

concl usion, that Banu Bibi had nerely been transferred a life

interest i

n the "tiled house" with open space, gifted to her

on 26. 04. 1952.

8. Di ssatisfied with the judgnent render ed by t he

Appel | ate

preferred
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Cour t, t he vendee V. Sr eer amachandr a Avadhan

an appeal before the Hi gh Court of Judicature of

Andhra Pradesh, at Hyderabad (hereinafter referred to as the

‘Hi gh Cour

Appeal No.

recorded by the First Appellate Court.

t he order

t’). The Hi gh Court while disposing of the Second

313 of 2004 on 02.08.2004 affirnmed the determn nation

of the High Court, on the nature and effect of the

The operative part of

to

t he

t he

First



gift deed dated 26.04.1952, is being extracted hereunder:

"Consi dering the subni ssions nmade and al so on
perusal of the nmaterial, the question which falls for
consi deration in this appeal is, as to whether
Bhanubi bi is wife of Shaik Hussain Saheb, who was
admttedly the owner of the properties, and had any
alienable rights in terms of the settlenent deed
executed on her favour on 26-04-1952 and consequently
the sale in favour of the appellant is valid.
Necessarily, these questions call for the consideration
of the terns and conditions of the settlenment deed and
interpretation thereof, which no doubt is a factua
mat ri x. There cannot be any dispute in regard to the
terms as contained in the said settlenent deed. The
| ower Appellate Court did taken into consideration the
restriction inposed on her and being they having no
children of themselves and the plaintiffs being the only
heirs, it was held that there could not have been sale
in favour of the appellant. Having regard to the terns
as contained therein and which has rightly taken into
consi deration by the | ower Appellate Court, | do not
find any illegality or perversity in regard to the
approach made by the | ower Appellate Court in
considering the terns of the said settlenent deed.”

(enphasis is ours)
A perusal of the consideration recorded by the H gh Court

reveals, that the High Court also did not exami ne the nature
7

and effect of the gift. It did not take into consideration
whether the gift was in respect of the corpus of the i movable
property, or its usufruct. The High Court also did not take

into consideration, the judgnent rendered by the Privy Counci

in Nawazi sh Al'i Khan’s case (supra)(which was relied upon by
the trial court). The controversy was agai n di sposed of, on
t he basi s of a literal interpretation of t he terns and

conditions expressed in the gift deed (dated 26.04.1952).

9. Havi ng | ost before the First Appellate Court, as also,

before the High Court, the legal representatives of the vendee

appr oached this Court by filing Speci al Leave to Appea
(Civil) No.22023 of 2004. Leave was granted by this Court on

01. 04. 2005.

10. we have heard | ear ned counsel representing t he riva

parties. During the course of hearing, |earned counsel for the
appel I ants pl aced reliance, on t he di fferent aspects of

Muhammadan Law on the subject of gifts (hiba). In this behalf



reference was first of all placed on "Asaf A A Fyzee Qutlines

of Miuhanmmadan Law', (fifth edition, edited and revised by

Tahir Mahnmood, Oxford University Press). On the subject of
"conditional gifts", the fundanental s/principles of Mihanmadan

Law as have been expl ai ned in t he treatise are extracted
her eunder:

"Gfts with conditions
8

In hi ba the i medi ate and absol ute
ownership in the substance or corpus of a thing is
transferred to a donee; hence where a hiba is
pur ported to be made with condi tions or
restrictions annexed as to its use or disposal
the conditions and restrictions are void and the
hiba is valid. The Fatawa Aangiri says:

Al'l ‘our’ masters are agreed that when one
has made a gift and stipulated for a condition
that is fasid or invalid, the gift is valid and
the condition void. It is a general rule with
regard to all contracts which require seisin, such
as gift and pl edge, that they are not invalidated
by vitiating conditions.

Exanpl es: -

(i) D nakes a hi ba of a house for the
residence of the donee and his heirs,
generation after generation, declaring
that if the donee sells or nortgages it
the donor or his heirs will have a claim
on the house but not otherw se. The donee
takes an absolute estate both in Hanafi
and in Ithna Ashari Law

(ii) D nakes a hiba on condition that he
has an option of cancelling the hiba
within three days. The hiba is valid and
the option void.

(iii) A makes a gift of governnent
promi ssory notes to B on condition that B
shoul d return one-fourth part of the
notes to A after a nonth. The condition
relates to a return of part of the
corpus. The condition is void and the
gift is valid.

(iv) A nakes a hiba of certain property
to B. The deed of gift |ays down the
condition that B shall not transfer the
property. The restraint agai nst
alienation is void and B takes the
property absolutely."

(enphasis is ours)

9

Rel i ance was al so placed on "Mulla’s Principles of Mahonedan
Law' (nineteenth edi tion, by M Hi dayat ul | ah and Ar shad

H dayatul | ah) and our attention was drawn to the follow ng



narration:

"Gft with a condition.- Wen a gift is
made subject to a condition which derogates
fromthe conpl eteness of the grant, the
condition is void, and the gift will take
effect as if no conditions were attached to

it(s).

"Al'l our nasters are agreed that when one
has made a gift and stipulated for a condition
that is fasid or invalid, the gift is valid and
the condition is void".

Gft of alife-estate.-Life estates were
considered to conme under this principle with
the result that the donee took an absol ute
i nterest. But in Anjad Khan's case (1929) 56
I.A 213, 4 Luck.305 the Judicial Committee did
not regard the principle as applicable to the
facts. See sec.55 and the cases there cited.
"An anree (life grant) is nothing but a gift
and a condition; and the condition is invalid;
but the gift is not rendered null by involving
an invalid condition". Hedaya, 489. In a
| ater case the Privy Council (Nawazish Ali Khan
v. Ali Raza Khan (1948) 75 |.A. 62, (48)

A. PC. 134) observed that there was no such thing
as life estate or vested renai nder in Mahonedan
Law as understood in English Law, but a gift
for life would be construed as an interest for
life in the usufruct.

‘Life estate’ in the sense, that is, the
transfer of the ownership of the property
itself limted to the life of the donee, with
a condition that the donee would have no right
of alienation is not recogni sed by Mahomedan
Law. But the view that once prevailed to the
effect, that under the Mahonedan Law, a life
interest with such a condition is nothing but a
gift with a repugnant condition, when the

10

condition nust fail and the gift nust prevai
as an absolute one, is no longer good law in
view of |ater decisions of the Privy Council

(enphasis is ours)

It would be pertinent to nention, that our attention was not

invited to any contrary |l egal view expressed either by the

Privy Council, or by any other Court.

11. Learned counsel for the appellants also placed reliance

on a "Digest of Moohummudan Law', by Neil B.E Baillie (part

first,

second edition, London: Smith, Elder & Co., 1875). The

rel evant extract of the text relied upon is being reproduced

her eunder :

"Gft is of two kinds, tunl eek (already



described), and iskat, which neans literally,
‘to cause to fall’, or extinguish. The | ega
effects of gift are-1st. That it establishes a
right of property in the donee, w thout being
obligatory on the donor; so that the gift may
be validly resuned or cancell ed. 2nd. That it
cannot be made subject to a condition; though
if agift were nade with an option to the donee
for three days, and were accepted before the
separation of the parties, it would be valid.
And 3rd That it is not cancelled by vitiating
conditions; so that if one should give his
sl ave on condition of his being emanci pated,
the gift would be valid, and the condition
void."

(enphasis is ours)

A perusal of the above text inter alia reveals, that under
Muhammadan Law, a gift has to be unconditional. Ther ef or e,
conditions expressed in a gift, are to be treated as void. A

conditional gift is valid, but the conditions are void.
11

12. Learned counsel for t he appel I ant s t hen invited
attention to another part of the "Digest of Mdohummudan Law'

by Nei | B.E Baillie, deal i ng with " of t he ef f ect
condi tion in t he gift". The t ext relied upon is
repr oduced her eunder:

"When a slave or a thing is given on a
condition that the donee shall have an option
for three days, the gift is lawful if
confirmed by himbefore the separation of the
parties; and if not confirmed by himtil
after they have separated, it is not |awf ul
But when a thing is given on a condition that
the donor shall have an option for three days,
the gift is valid, and the option void,
because gift is not a binding contract, and
therefore does not admt of the option of
sti pul ation. A person says to another, ‘I
have rel eased thee fromny right agai nst thee,
on condition that | have an option,’ the
release is lawful, and the option void.

A man to whom a thousand dirhens are due
by another says to him ‘Wen the norrow has
cone the thousand is thine,” or ‘thou art free
fromit,” or ‘Wen thou hast paid one-half the
property then thou art free fromthe remaining
half,” or ‘the remaining half is thine,’ the

gift is void.” But if he should say, ‘Il have
rel eased you on condition that you enanci pate
your sl ave,’ or ‘Thou art rel eased on
condition of thy emancipating him by ny

rel easing thee,” and he should say, ‘I have
accepted,’ or ‘Il have enmancipated him’' he

woul d be rel eased fromthe debt.

Al ‘our’ masters are agreed that when
one has made a gift and stipulated for a
condition that is fasid, or invalid, the gift

of

bei ng

our



is valid and the condition void; as if one

shoul d gi ven another a fenale slave, and

stipulate ‘that he shall not sell her,’ or

‘shall make her an comi-wlud,’” or ‘shal

sell her to such an one,’ or ‘restore her to
12

the giver after a nonth,’ the gift would be
valid, and all the conditions void . O if one
shoul d give a mansion, or bestow it in alns,
on condition ‘that the donee shall restore
some part of it,” or ‘give sone part of it is
iwiz, or exchange,’ the gift would be | awful
and the condition void.” It is a general rule
with regard to all contracts which require
seisin, such as gift and pledge, that they are
not invalidated by vitiating conditions."

(enphasis is ours)
The above text also |leads to the sane inferences as have been

drawn above.

13. Having placed reliance on different conmentaries noticed

above, | ear ned counsel for t he appel l ants invited our
attention to the decision rendered by the Privy Council in
Nawazi sh Ali Khan' s case (supra). It was t he vehement

contention of the learned counsel for the appellants, that the

texts brought to our notice by him were expressly approved,

in the above judgnent. Learned counsel placed reliance on the

foll owi ng observations, fromthe decision of the Privy Counci

in Nawazi sh Ali Khan's case (supra):

"19 The Chief Court in appeal took the view
that under the wills of Nasir Ali Khan the es-
tate vested after his death in the three suc-
cessive tenants for life; that on the exercise
of the power of appointment it would pass imre-
diately to the appointee; that there was no pe-
riod during which the estate would be in
abeyance; and that the rights of the heirs of
the testator were not affected or prejudiced.
In their Lordships opinion this view of the
matter introduces into Muslimlaw | egal terns
and conceptions of ownership famliar enough in
13

English aw, but wholly alien to Muslimlaw. In
general, Muslimlaw draws no distinction be-
tween real and personal property, and their
Lordshi ps know of no authoritative work on Mis-
limlaw, whether the Hedaya or Baillie or nore
nodern wor ks, and no decision of this Board
which affirns that Muslim|aw recogni ses the
splitting up of ownership of land into estates,
di stinguished in point of quality like |ega
and equitable estates, or in point of duration
like estates in fee sinple, in tail, for life,



or in rerai nder. What Mislim | aw does recogni se
and insist upon, is the distinction between the
corpus of the property itself (ayn) and the
usufruct in the property (manafi). Over the
corpus of property the | aw recognises only ab-
solute dominion, heritable and unrestricted in
point of time; and where a gift of the corpus
seeks to inmpose a condition inconsistent with
such absol ute domi nion the condition is re-
jected as repugnant; but interests limted in
point of tinme can be created in the usufruct of
the property and the dom nion over the corpus
takes effect subject to any such linited inter-
ests.
"If a person bequeath the service of his slave,
or the use of his house, either for a definite
or an indefinite period, such bequest is valid,
because as an endownent with usufruct, either
gratuitous or for an equivalent, is valid dur-
ing life, it is consequently so after death;
and al so, because men have occasion to make be-
quests of this nature as well as bequests of
actual property. So likewi se, if a person be-
queat h the wages of his slave, or the rent of
his house, for a definite or indefinite term
it is valid, for the sane reason. In both
cases, noreover, it is necessary to consign
over the house or the slave, to the | egatee,
provi ded they do not exceed the third of the
property in order that he may enjoy the wages
or service of the slave, or the rent or use of
the house daring the term prescribed, and af-
terwards restore it to the heirs."” (Hedaya,
Vol . 4, p.527, chap.5, entitled "OF Usufructuary
WIl.")

14

This distinction runs all through the Miuslim

|l aw of gifts-gifts of the corpus (hiba), gifts
of the usufruct (ariyat) and usufructuary be-
quests. No doubt where the use of a house is
given to a man for his life he may, not in-
aptly, be termed a tenant for life, and the
owner of the house, waiting to enjoy it unti
the termnation of the limted interest, may be
said, not inaccurately, to possess a vested re-
mai nder. But though the same ternms may be used
in English and Muslimlaw, to describe nuch the
same things, the two systens of |aw are based
on quite different conceptions of ownershi ps.
English | aw recogni ses ownership of land |im
ited in duration; Muslimlaw admts only owner-
ship unlimted in duration, but recognises in-
terests of limted duration in the use of prop-
erty.

20 There is a full discussion of the law on
this subject in the judgnent, of Sir Wazir
Hasan in the case of Anjad Khan v. Ashraf
Khan. 4 That case chal | enged the doctrine ac-
cepted by Hanafi |awers that a gift to "A" for
life conferred an absolute interest on "A'; a
doctrine based on a saying of the Prophet (He-
daya, Bk. 111, p. 309) :

"An anree or life grant is lawful to the
grantee during his life and descends to his
heirs. The neaning of anrtee is a gift of a
house (for exanple) during the Iife of the
donee, on condition of its being returned upon
his death. An anree is nothing but a gift and a



condition and the condition is invalid; but a
gift is not rendered null by involving an in-
valid condition."

Sir Wazir Hasan in his judgnment exam ned the
appropriate tests and all the rel evant deci-
sions of the Privy Council. He pointed out the
distinction in Musliml|aw between the corpus
and the usufruct, between the thing itself and
the use of the thing. On the construction of
the deed which was in question in the case be-
fore him he canme to the conclusion that the
donor intended to confer upon his wife not the
corpus, but a life interest only, that such
life interest could take effect as a gift of
the use of the property and not as part of the

property itself, and that there was nothing in
Musl i m | aw whi ch conpelled himto hold that the
intended gift of a life estate conferred an ab-
solute interest on the donee. This case was
taken in appeal to the Privy Council and is re-
ported in 56 | A 213.5 The Board agreed with Sir
Wazir Hasan on the construction of the deed in
question that only a life interest was in-
tended, and held that if the wife took only a
life interest it came to an end on her death
and t he appellant who was her heir took noth-
ing, and if the life interest was bad the wife
took no interest at all and the appellant was
in no better case. There is also a discussion
of the basis upon which a life interest under
Hanab | aw can be supported in the 3rd edition
of Tyabji’s Muhamuadan Law at pp. 487 et seq:
That book as the work of an author still liv-
ing, cannot be cited as an authority, but their
Lordshi ps have derived assistance fromthe dis-
cussi on.

21 Limted interests have | ong been recogni sed
under Shia law. The object of "Habs" is "the
enpowering of a person to receive the profit or
usufruct of a thing with a reservation of the

owner’s right of property init . . .l have be-
stowed on thee this mansion .,. for thy life or
my life or for a fixed period" is binding by

seizmon the part of the donee. (Bail: Il 226).

See also 32 Bom 1726 at p. 179. Their Lordshi ps
think that there is no difference between the
several Schools of Muslimlaw in their funda-
ment al conception of property and ownership. A
limted interest takes effect out of the
usufruct under any of the schools. Their Lord-
ships feel no doubt that in dealing with a gift
under Muslimlaw, the first duty of the Court
is to construe the gift. If it is a gift of the
corpus, then any condition which derogates from
absol ute domi ni on over the subject of the gift
will be rejected as repugnant; but if upon con-
struction the gift is held to be one of alim
ited interest the gift can take effect out of
t he usufruct, |eaving the ownership of the cor-
pus unaffected except to the extent to which
its enjoynent is postponed for the duration of
the limted interest."

16

(enphasis is ours)

14. The above extracts fromthe observations recorded by the



Privy Council, |leave no roomfor any doubt, that the parane-
ters for gifts (under Mohammedan Law) are clear and well de-
fined. Gfts pertaining to the corpus of the property are
absol ut e. Where a gift of corpus seeks to inpose a limt, in
point of tinme (as a life interest), the condition is void.

Li kewi se, all other conditions, in a gift of the corpus are

i mper m ssi bl e. In other words, the gift of the corpus has to
be unconditional . Conditions are however perm ssible, if the
gift is nmerely of a usufruct. Therefore, the gift of a

usufruct can validly inpose a limt, in point of tine (as an
interest, restricted to the life of the donee).

15. Having given our thoughtful consideration to the trea-

ti ses on Muhamedan Law brought to our notice, as also, the
judgnent rendered by the Privy Council in Nawazish Ali Khan's
case (supra), we are of the considered view, that in a gift

whi ch contenpl ates the transfer of the corpus, there is no
question of such transfer being conditional. The transfer is
absolute. Conditions inposed in a gift of the corpus, are

voi d. For the determination of the present controversy, the
only issue to be considered by us is, whether the gift made by
Shei kh Hussein in favour of Banu Bibi dated 26.04.1952 contem

pl ates the transfer of the corpus. If the answer to the above
17

isinthe affirmative, then the will dated 26.04.1952 would be
considered as valid, but the conditions incorporated therein,
woul d be regarded as void.
16. The transfer of the corpus refers to a change in owner-
ship, while the transfer of usufruct refers to a change in the
right of its use/enjoynent etc. In order to determ ne whet her
the gift deed dated 26.04. 1952 envi saged a transfer of the
corpus, we will have to exanine the contents of the gift deed
itself. Accordingly, the gift deed dated 26.04.1952 is being
repr oduced her eunder:

"Thi s deed of conveyance of i movabl e

property, i.e. tiled house with open pl ace
worth of Rs. 3000.00



XXXXXXX

The tiled house together with open place
shown in the schedul e bel ow whi ch was purchased
by nme out of ny earnings on 16.7.1944 from
Smt . Mani kyamma, Wo Sri Arundal apal I'i Tiruval -
| ur Veera Raghavul u and got the same registered
as docunent No. 2462/ 44 and taken possession of
the sane and ever since has been under ny abso-
lute right, possession and enjoynent about
there are no disputes or any joint sureties
etc. | amconveying in your favour as you are
nmy wife and out of love to you and delivered
possession of the sane to you forthwith, From
now onwards you shall enjoy This imovable
property freely without a right to gift, Sale
etc. and since you have no issue so far, you
shal |l enjoy the property during your life tine.
Nei t her nyself nor ny successors shall raise
any objection in respect of this conveyed prop-
erty either against you or against your succes-
sors. We shall have no right to cancel this

conveyance with silly reasons. Duri ng your
life tine you shall not alienate This property
18

in favour of any body and after your life tine

this property shall devolve upon your off

spring and if you have no children the sane

shall return back to ne or to ny near succes-

sors with absolute rights of enjoynent and dis-

possession by way of gift, Sale etc. I am

herewith filing transfer nenos along with this

deed for registration to get your name mnutated

in revenue records. Therefore from now onwards

you shall pay the Minicipal Taxes and shall en-

joy the sanme freely and happily. | have handed

over the link sale deed and the voucher to you

It is settled that the said voucher shall be

kept with nme or with my successors after your

life tine."
Havi ng gi ven our thoughtful consideration to the text of the
gift deed dated 26.04.1952, we are of the view that the sane
contenpl ates the transfer of the corpus and not the usufruct.
Qur reasons for the above conclusion, are as under
Firstly, the donor records, having purchased the gifted prop-
erty fromhis own earning on 16.07.1944, through a registered
purchase deed, whereby he was vested with the absolute right
of possession and enjoyment of the property. It is then as-
serted, that there is no dispute about the title of the
donor, over the gifted property. Al'l the above rights in the
donor, are sought to be transferred by way of gift to Banu
Bi bi by asserting, "I am conveying in your favour as you are
my wife and out of love to you and delivered possession of the

same to you forthwith, From now onwards you shall enjoy This



i movabl e property freely..... The words extracted herei nabove
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clearly establish the transfer of the corpus, which was in the

absol ute ownership of the donor, to the donee.

Secondly, the use of the words "W shall have no right to can-

cel this conveyance with silly reasons" also reveals, the in-

tention of the donor to transfer the corpus of the property,

to the donee.

Thirdly, the use of the words "Neither nyself nor ny succes-

sors shall raise any objection in respect of this conveyed

property ei t her agai nst you or agai nst your successors”
recogni ses the rights of the donee as well as her successors.

These words extinguish, not only the donor’s rights in the

property, but also that of his successors. There is recogni-

tion of the rights of the donee and her successors to the ex-

tent, that in the event of transfer of the gifted property to

the successors of the donee, the sane woul d not be assail abl e
by the donor or his successors. This al so depicts, the inten-

tion of the donor to transfer the corpus of the gifted prop-

erty.
Fourthly, the gift deed records that "..... after your life tine
this property shall devol ve upon your off spring..... ". The use

of the words "your off spring”, expresses an intention which
is separate and distinct from"our off spring". I n ot her
words, the gift deed contenplates the transfer of the gifted

property by the donee, to her children, even if, such children
20

were not the children of the donor. This too shows that the
i ntention of the donor, contenplated the transfer of the
cor pus.

Fifthly, the gift deed records "I amherewith filing transfer
menos, along with this deed for registration, to get your name
mutated in revenue records. Therefore from now onwards you
shal | pay the Municipal Taxes and shall enjoy the same freely

and happily." This expression in the gift deed, brings out



the intention of the donor, that the transfer of the gifted
property should not remain a matter of understanding within
the fanmly, but should be an open declaration to the public.
The assertion in the gift deed, that Minicipal Taxes will be
borne by the donee, shows that the donee was to henceforth
bear all liabilities of the gifted property, as its owner.
Lastly, the handing over of the earlier title deeds of the
gifted property to the donee, by recording in the gift deed
that "I have handed over the link sale deed and the voucher to

you" also indicates, that the donor clearly expressed in the
gift deed, that he had not retained any documents of title
pertaining to the gifted property with hinself, but had handed
over the same to the donee. This al so shows the intention of
the donor to relinquish all his existing rights, in the gifted

property. This also shows the intent of the donor, to trans-

fer the corpus of the property to the donee.
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For the reasons recorded hereinabove, there can be no doubt
what soever, that the intention of the donor in the gift deed
dated 26.04.1952, was to transfer the corpus of the i movable
property to the donee, and not nerely a usufruct therein.

17. Having concl uded that the donor Shei kh Hussein through

the gift deed dated 26.04.1952, had transferred the corpus of
the i movabl e property to his wife Banu Bibi, it is natural to
conclude that the gift deed executed in favour of Banu Bi bi
was val i d. Li kew se, whil e appl yi ng t he princi pl es
Muhammedan Law expressed in recogni zed texts, and the decision
of the Privy Council in Nawazish Ali Khan's case (supra) it is
inevitable to hold, that all conditions depicted in the gift

deed dated 26.04. 1952, which curtail use or disposal of the

property gifted are to be treated as void. In the above view

of the matter, the conditions depicted in the gift deed, that
the donee woul d not have any right to gift or sell the gifted
property, or that the donee would be precluded fromalienating

the gifted i movabl e property during her life tine, are void.

of



Simlarly, the depiction in the gift deed, that the gifted im
nmovabl e property after the dem se of the donee, woul d devol ve
upon her off spring and in the event of her not bearing any
children, the same would return back to the donor or to his

successors, would i kew se be voi d.
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18. Having held that the gift deed dated 26.04.1952 irrevoca-

bly vested all rights in the i movable property in Banu Bi bi

it is natural for us to conclude, that the sale of the gifted

i movabl e property by Banu Bibi to V. Sreeranmachandra Avadhan

on 02.05.1978, was |egal and valid. Consequently, the claimof

the respondents to the gifted property, on the denise of Banu

Bi bi on 17.02.1989, is not sustainable in |aw

19. For the reasons recorded herei nabove, the instant appea

is al | owed. The order passed by t he trial court
19.08.1998 is affirmed. The orders passed by the First Appel-

| ate Court dat ed 05. 01. 2004, and by t he Hi gh Court
02. 08. 2004, are set aside.

20. There shall be no order as to costs.

........................... J.
(JAGDI SH SI NGH KHEHAR)
........................... J.
( ROHI NTON FALI NARI MAN)
NEW DELHI ;
AUGUST 21, 2014.
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For Appel |l ant(s) M. G Ramekrishna Prasad, Adv.
M . Suyodhan Byr apaneni, Adv.
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Hon’ bl e M. Justice Jagdi sh Si ngh Khehar pronounced the
Judgment of t he Bench conpri sing Hi s Lordshi p and Hon’ bl e
M. Justice Rohinton Fali Nariman.

The appeal is allowed in terms of the signed judgnent.

There shall be no order as to costs

( SATI SH KUVAR YADAV) ( PHOOLAN WATI ARORA)
COURT MASTER ASSI STANT REQ STRAR
(Signed reportable judgnent is placed on the file)



