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| TEM No. 101 Court No. 5 SECTION |1 A
SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS
CRI M NAL APPEAL NO 183 OF 2000@@
6060060000600600006006006006000:
HARI JAN MOHAN BHAI NATHABHAI APPELLANT
VERSUS
STATE OF GUIARAT RESPONDENTS

(Wth appln. for bail and office report)

Date : 02/05/2001 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE K. T. THOVAS
HON BLE MR JUSTICE R P. SETH

For Appellant (s) M. Kameshwar Singh, Adv.

M. Ravi Shankar Kumar, Adv.

M . Baban Kumar Sharma, Adv.

For Ms. Chandan Ramamurthy, Adv.
For Respondent (s) M . Yashank Adharu, Sr.Adv.

Ms. Anu Sawhney, Adv.

Ms. Hemanti ka Wahi, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER
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The appeal is disposed of.
. SP1
Hemal at ha (HK Bhati a)
Court Master
(signed order is placed on file)
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VS.

STATE OF GUIARAT .. . RESPONDENT
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It is unfortunate that the trial court even after
hol ding (though not in so many words) that appellant had
exceeded his right of private defence, did not choose to
give the benefit to the accused in deternining the count
of offence. Instead the trial court convicted hi munder
Section 302 of the Indian Penal Code and sentenced himto
i mprisonment for life. Wthout adverting to that aspect
a Division Bench of the H gh Court confirmed the
conviction and sentence passed on the appellant and
di smissed his appeal. Hence the appellant is before us
by a special |eave.

Appellant in the conpany of three other persons,
who too were arrayed as accused in the trial court , were
al l eged to have beaten up the deceased with an axe on the
head at about 12.30 P.M in the noon on 2.2.1986. The
deceased who sustai ned skull fracture thereby was renoved
to the hospital, but he succunbed to his injuries on
5.2.1986.
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Four eye-witnesses who were examined by the
prosecution said that appellant was seen goi ng behind the
deceased and inflicting a blow with an axe on the head of
the deceased. The prosecution case in short was that
deceased and the accused had a wangle over the sale
proceeds of the skin of a cow. The altercation nmnounted
up, during the course of which the appellant dealt the
blow with the axe on the deceased who was noving away
fromthe scene of altercation

This is a case in which the second accused
Harijan Pashabhai Nat hobhai | odged a conplaint on which
an FIR was registered regarding the same incident. What
happened to that FIRis not clearly known to us, though
the FIR was marked by the prosecution as Exh.52/1. The
second accused was exam ned by a doctor at 5.00 P.M on
the same day of occurrence and noted an injury on his
skull 1.5 cmx 0.3 cmin size. The appellant was also
exam ned by the same doctor at 5.10 P.M on the sane day
and found that he had a haematoma 6 cmx 3 cmon the |eft
shoul der. According to PW- doctor those injuries could
have been caused by beating with sone sharp weapon.

If the above accused had those injuries which in
normal circunstances coul d not have been self-inflicted,
a duty is cast on the prosecution to show how t he accused
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sustained those injuries. It is in the above context we
have to appreciate the defence version that they were
first attacked by the deceased party. Nobody has a case
that any one from the deceased’'s side attacked the
accused subsequent to the injury which the accused
inflicted on the deceased. It is therefore reasonable to
infer that the accused sustained injuries prior to the
attack which they |launched on the deceased.

It is in the wake of the said background that the
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trial court had chosen to make the follow ng
observations: -

"Looking to the injuries being
caused to both the accused persons and
| ooking to the scene of offence, this was
not any such place where the accused
persons can not get any opportunity to
make sel f-defence in any other way. This
injury being caused to both these accused
persons were ordinary injuries. Looking
t that fact, it can be said clearly that
accused no.1 Mhan Bhai Nathabhai had
caused perioud kind of injury to Mafa
Tokar going too nmuch ahead whil e causing
injury."

Even on the showing of the trial court the
appellant was not liable to be convicted for anything
beyond Section 304-Part | of the Indian Penal Code. It
is un-understandable to us how the Division Bench of the
H gh Court escaped to notice that aspect when it chose to
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confirm the conviction and sentence passed on the
appel I ant .

We, therefore, alter the conviction to Section
304-Part | of the IPC. W are told that the appellant
has already been in jail for nore than eight years. We.
therefore, inpose the sentence of inprisonment for the
period already undergone by him In other words we
direct the jail authorities to release him from jail
forthwith unless he is required in any other case.

M . Yashank Adhyaru, |earned senior counse

appearing for the State of Cujarat had pointed out the

above aspect in favour of the appellant. W are indeed

grateful to himfor the fairness shown to the appellant.
This appeal is disposed of in the above terns.

New Del hi J
May 2, 2001 (R P. Sethi)



