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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Civil Appeal No.1088/2016
(@etition(s) for Special Leave to Appeal (C No(s). 17862/2011)

PLYWOOD ASSOCI ATl ON ( DHANBAD- BOKARAO) Appel | ant (s)
VERSUS

STATE OF JHARKHAND & ORS. Respondent ( s)

W TH

Civil Appeal No.1089/2016
(@etition(s) for Special Leave to Appeal (C) No. 19511/2011)

ORDER

W have heard M. Devashi sh Bharuka, |earned counsel appearing
for the appellant, M. Ashok G over, | ear ned Seni or counse
appearing for the respondents and M. Tapesh Kumar Singh, |earned
counsel appearing for the State of Jharkhand.
Leave granted
These appeal s rai se the question; whether it is necessary for
the State Government to issue a Notification under Sections 3 and 4
of the Bihar Agricultural Produce Markets Act, 1960 in respect of a
particul ar agricul tural pr oduce in or der to bring such pr oduce
within the regul atory mechani smof the Act including the |evy of
mar ket fee thereon in respect of transactions of produce and sale
of the said agricultural produce within the nmarket yard
Sections 3 and 4 read as followsl

3. Notification of intention of exercising control over purchase, sale,

storage and processing of agricultural produce in specified area. - (1)

Not wi t hst andi ng anything to the contrary contained in any other Act for the
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time being in force, the State Governnent may, by notification, declare its
Digitally signed by

Vi nod Kumar intention of regulating the purchase, sale, storage and processing of such
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Reason: agricultural produce and in such area, as may be specified in the

notification.

(2) A notification under sub-section (1) shall state that any objection or
suggesti on which nay be received by the State Governnment within a period of
not |less than two nonths to be specified in the notification, shall be

2

According to the appellant, such notifications under Sections
3 and 4 not having been issued in respect of plywod, ply board,
ply patti, core and veneer etc., the transactions in respect of
such agricultural produce cannot be regul ated under the Act nor can

a trader be compel | ed to obt ai n a l'icence for trade in such
agricul tural produce. Though the appellants accept that the said

agricul tural pr oduce i.e., pl ywood, ply board etc. has been
i ncl uded in t he Schedul e to the Act whi ch cont ai ns a Iist of

agricultural produce within the nmeaning of Section 2 (1)(a) of the
Act, such agricultural produce cannot be regul ated under the Act

i pso facto because of inclusion in the Schedul e. According to them
the procedure contenpl ated by Sections 3 and 4 of the Act nust be



foll owed before the regul atory mechani sm can be operated. Reliance
consi dered by the State Governnent.

4. Declaration of market area. - (1) After the expiry of the period specified
in the notification issued under section 3 and after considering such

obj ection and suggestions as may be received before such expiry and after
hol di ng such enquiry as it may consi der necessary, the State CGovernnent may by
notification, declare the area specified in the notification under section 3
or any portion thereof to be a market area for the purposes of this Act, in
respect of all or any of the kinds of agricultural produce specified in the
notification under section 3.

(2) On and after the date of publication of the notification under
sub-section (1), or such later date as may be prescribed therein, no
muni ci pality or other local authority, or other person, notw thstanding
anything contained in any law for the tine being in force, shall, within the
mar ket area, or within a distance thereof to be notified in the officia
Gazette in this behalf set up, establish, or continue, or allowto be set up
establi shed or continued, any place for the purchase, sale, stores or
processing of any agricultural produce so notified, except in accordance wth
the provisions of this Act, the rules and bye-I|aws.

Expl anation. - A nmunicipality or other local authority or any person shall not
be deened to set up, establish or continue or allow to be set up, established
or continued a place as a place for the purchase, sale, storage or processing
of agricultural produce within the neaning of this section, if the quantity is
as may be prescribed and the seller is hinself the producer of the
agricultural produce offered for sale at such place or any person enpl oyed by
such producer to transport the same and the buyer is a person who purchases
such produce for his own use or if the agricultural produce is sold by retai
sale to a person who purchases such produce for his own use

(3) Subject to the provisions of section 3, the State Government may at any
tinme by notification exclude froma market area any area or any agricultura
produce specified therein or include in any narket area or agricultura
produce included in a notification issued under sub-section (1)

(4) Nothing in this Act shall apply to a trader whose daily or annual turnover
does not exceed such anbunt as may be prescribed.
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for this was placed on the decision of the Suprene court in Sasa
Misa Sugar Works and Others vs State of Bihar and Others 2 where the
Court observed in paragraph 33 as follows: -

"M. Sen, in our view, has rightly contended that when the
field of control is circunscribed by the itenms in the
Schedul e, the actual control part of it including the goods to
be controlled, the market area where the control wll operate
and where the controlled products will have to be sold are
left to the judgment of the State Governnment subject to the
statutory conditions inposed by Section 3 (1) and Section 4
(1) of the Markets Act. Once the notification under Sections 3
and 4 are issued specifying the goods to be controlled and the
areas where the control will operate, the other provisions of
control contained in Section 5 onwards including the |evy of
fee under Section 27 of the Markets Act spring into action

On the other hand, |earned Senior counsel appearing for the
Mar ket Committee and | earned counsel appearing for the State of
Jharkhand relied on Section 4-A3 of the Act which | ays down that
Sections 3 and 4 shall not apply to the exercise of powers by the
State Governnent when the Governnent decides to amend the Schedul e
by way of addition of newitens.

The respondents contend that the inport of the said Section is
that it is not necessary for the Governnent to conply with Sections
3 and 4 bef ore bri ngi ng t he agricul tural pr oduce under t he
regul atory mechani smof the Act. They relied on the decision of
this Court4 where this Court reversed the order of the Patna High
Court which had held that the agricultural produce in question



"chura" cannot be brought within the regul atory mechani smof the
Act unless the procedure prescribed by Sections 3 and 4 have not
been conplied i.e., notifications thereunder have not been issued.
2  (1996) 9 SscCC 681

3 4-A. Sections 3 and 4 not to apply to section 39. - (1) The
provi sions of sections 3 and 4 shall not apply to the exercise of
powers by the State Governnent under section 39 to anend the
schedul e by addition of any item of agricultural produce not
specified therein.

(2) The State shall not order the deletion of any itemin

exercise of its power under section 39 w thout giving an
opportunity for hearing to the affected parties.

4 (2005) Vol ume-X SCC 173 (Bihar State Agrl. Mt. Board vs. Ani
Prasant and Anot her
4

In the result, this Court allowed the appeals and set aside the
Judgment of the Hi gh Court. The Court relied on the sanme Judgnent
in Sasa Musa Sugar Works. However, it may be noted that paragraph
33 of Sasa Miusa’'s case, referred to above, does not seemto have
been specifically consi der ed. W woul d l'ike to t ake not e
statenment nmade by the | earned counsel for the State that the Market
Fees is not levied any nore from 1-9-2006. The | earned counsel for
t he St at e, however, stated t hat t he appel I ant s woul d be
liable to pay the market fees for the prior period i.e. 31-8-2000
to 1-9-2006. Therefore, the matter cannot be treated infructuous.
We thus find that there are two di vergent opposite views on
the requirenent to conply with the procedure under Sections 3 and 4
of the Act before an agricultural produce is brought under the

regul atory mechani sm Si nce t he t wo Judgment s of this
referred to above, are Judgment s of coordi nate strength
Judgnments of two Judges Benches of this Court, we consider it
appropri ate to refer t he fol |l owi ng question for deci si on
| arger bench: -
Whet her in respect of an agricultural produce which is
introduced in the Schedule to the Act in exerci se of powers
under Section 39, is it necessary for the State Governnent to
comply with the procedure under Sections 3 and 4 of the Act in
order to bring the said agricultural produce under the

regul atory control of the Act.

We direct the Registry to place all the papers of these cases
before Hon' ble the Chief Justice of India for reference to a |arger
bench.

...................... J
(S. A. BOBDE)
...................... J
(AM TAVA ROY)

NEW DELHI ,

10TH FEBRUARY, 2016.
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PLYWOCD ASSOCI ATI ON ( DHANBAD- BOKARAO) Appel | ant (s)
VERSUS
STATE OF JHARKHAND & ORS. Respondent ( s)

W TH
G vil Appeal no.1089 of 2016
(@LP(C) No. 19511/2011)
(Wth appln.(s) for c/delay in filing rejoinder affidavit and
InterimRelief and Ofice Report)
Dat e: 10/02/2016 These petitions were called on for hearing today.
CORAM :
HON BLE MR JUSTICE S. A. BOBDE
HON BLE MR JUSTI CE AM TAVA ROY

For Petitioner(s)

Har shvar dhan Jha, Adv.
Yugandhara Jha, Adv.
Abhi shek Chaudhary, Adv.

Devashi sh Bhar uka, Adv.
Abr aham C. Mat hews, Adv.
Rita Jha, Adv.

For Respondent (s)
Ashok Grover, Sr. Adv.
Praveen Kumar, Adv.

Tapesh Kumar Singh, Adv.
Mohd. Waquas, Adv.
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UPON hearing the counsel the Court nmade the follow ng
ORDER

Leave granted.

We direct the Registry to place all the papers of these cases
before Hon' ble the Chief Justice of India for reference to a |arger
bench in terns of the signed order.

(VI SHAL ANAND) ( MADHU NARULA)
COURT MASTER COURT MASTER
(Signed Oder is placed on the file)



