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1. Thi s appeal by special |eave has been filed against the inmpugned
j udgnent of the Bonmbay High Court dated 27.9.2000 in Civil Reference

No. 19 of 1999.

2. Heard | earned counsel for the parties and perused the record.

3. This appeal arises out of a suit filed before the Bonbay City
Civil Court instituted by the appellant praying inter alia for dissolution of
an unr egi st ered partnership firm bet ween t he appel | ant and

respondent. In that suit a defence taken was that the suit was not
mai ntai nable in view of sub-section (2A) of Section 69 of the Indian

Partnership Act, 1932 (hereinafter referred to as ‘the Act’). The Bonbay
City Cvil Court was of the view that the said sub-section 2A, which was

i ntroduced by the Maharashtra Anendnent to Section 69 of the Act, being

the Maharashtra Act no. 29 of 1984 (which received assent of the

Presi dent of India) was unconstitutional being violative of Articles 14 and
19 (1)(g) of the Constitution of India. Hence the Bonbay City Cvil Court
by order dated 16.8.1999 nade a reference to the Hi gh Court under

Section 113 of C. P.C

4. The Hi gh Court, however, in the inmpugned judgnent has held
t hat the said sub-section 2A  of Secti on 69  of the  Act is not

unconstitutional. Hence this appeal before us.

5. Section 69(1) & (2) of the Partnership Act originally read as
foll ows :
" 69. Ef fect of non-registration
(1) No suit to enforce a right arising froma

contract or conferred by this Act shall be instituted in any court
by or on behalf of any person suing as a partner in a firm agai nst
the firmor any person alleged to be or to have been a partner in
the firmunless the firmis registered and the person suing is or
has been shown in the Register of Firnms as a partner in the firm

(2) No suit to enforce a right arising froma
contract shall be instituted in any court by or on behalf of a firm
against any third party unless the firmis registered and the
persons suing are or have been shown in the Register of firns as
partners in the firnms."

t he



6. Sub-section 2A which was introduced by the Maharashtra

Amendnent 1984 states as follows :
"(2A) No suit to enforce any right for the

di ssolution of a firmor for accounts of a dissolved firmor any
right or power to realize the property of a dissolved firmshall be
instituted in any court by or on behalf of any person suing as a
partner in a firmagainst the firmor any person alleged to be or
have been a partner in the firm unless the firmis registered and
the person suing is or has been shown in the Register of Firnms as
a partner in the firm

Provi ded that the requirenment of registration of firm
under this sub-section shall not apply to the suits or proceedings
instituted by the heirs or legal representatives of the deceased

partner of a firmfor accounts of a dissolved firmor to realize the
property of a dissolved firm?"

7. It may be mentioned that the Maharashtra Amendnment of
1984 not only inserted sub-section 2A in Section 69, it also substituted
the original sub-section (3)(a) to Section 69 by an altogether different sub-

section (3)(a).

8. The original sub-section (3)(a) of Section 69 in the Partnership
Act read as follows :

"(3) The provisions of sub-sections (1) and (2) shall apply
also to a claimof set-off or other proceeding to enforce a right
arising froma contract, but shall not affect:-

(a) the enforcenent of any right to sue for the dissolution
of a firmor for accounts of a dissolved firm or any right or power
to realize the property of a dissolved firm"

9. The Maharashtra Amendnent of 1984 substituted clause (a) of
Section 69(3) of the original Act by the foll owing sub-section (a)

"The firns constituted for a duration of six nonths or with
a capital upto Rs.2000 /- "

10. The Maharashtra Amendnent al so added a proviso to Section
69(1) which reads as follows:

"Provided that the requirenent of registration of firm

under this sub-section shall not apply to the suits or
proceedings instituted by the heirs or | egal representatives
of the deceased partner of a firmfor accounts of the firmor
to realize the property of the firnt

11. The English lawin so far as it nakes registration conpul sory



for a firmand inposes a penalty for non-registration was not foll owed
when the Partnership Act was nmade in India in 1932 as it was

considered that this step would be too drastic and woul d introduce

several difficulties. Hence registrati on was nmade optional at the

di scretion of the partners, but follow ng the English precedent, any firm
whi ch was not registered by virtue of sub-sections (1)& (2) of Section 69
di sabled a partner or the firm (as the case may be ) from enforcing
certain clains against the firmor third parties (as the case may be) in a

Civil Court.

12. An exception to this disability with regard to an unregistered
firmwas made in sub-section (3)(a) to Section 69, and this clause enabl ed
the partners in an unregistered firmto sue for the dissolution of the firm

or for accounts or for realizing the property of the dissolved firm

13. This exception in clause (a) of Section 69(3) was nade on the
principle that while registration of a firmis designed primarily to protect
third parties, the absence of registration does not nean that the partners
of an unregistered firmlose all rights in the said firmor its property and

hence cannot sue for accounts or for its dissolution or for realizing their
property in the firm

14. It may be nentioned that a partnership firm unlike a

conpany regi stered under the Indian Conpanies Act, is not a distinct

l egal entity, and is only a conpendiumof its partners. Even the
registration of a firmdoes not nmean that it becones a distinct |legal entity
i ke a conpany. Hence the partners of a firmare co-owners of the
property of the firm unlike shareholders in a conpany who are not co-

owners of the property of the conpany.

15. Till the Maharashtra Amendnment of 1984 cane into force on
1.1.1985, a partner in a firmcould file a suit for dissolution of an

unregi stered partnership firmor for accounts of the dissolved firmor to
recover the properties of the dissolved firm However, in view of sub-

section 2A of Section 69, since 1.1.1985 a partner in an unregistered



partnership firmin the State of Miharashtra cannot file a suit for

di ssolution or for accounts of a dissolved firmor realize properties of a
di ssolved firm unless the duration of the firmwas only six nonths or it’'s
capital is upto Rs.2000 /- . The question before us is whether sub-section
2A of Section 69 i nserted by t he Maharashtra  Anmendnent is
constitutionally valid.

16. I n our opinion sub-section 2A of Section 69 inserted by the
Mahar ashtra Anendnent violates Articles 14, 19(1)(g) and 300A of the

Constitution of |ndia.

17. It has already been nentioned above that a partnership firm

whet her registered or unregistered, is not a distinct legal entity, and
hence the property of the firmreally belongs to the partners of the firm

Sub- section 2A virtually deprives a partner in an unregistered firmfrom
recovery of his share in the property of the firmor from seeking

di ssolution of the firm

18. Article 300A of the Constitution of India states

"No person shall be deprived of his property save by authority of
I aw. "

19. It is by now well settled that a law to be valid has to be non
arbitrary vide the 7-Judge Bench decision of this Court in Maneka

Gandhi vs. Union of India and another Al R 1978 SC 597.

20. Sub-section 2A virtually deprives a partner of a firmfromhis
share in the property of the firmw thout any conpensation. A so, it
prohi bits himfrom seeking dissolution of the firm although he may want

it dissol ved

21. Deprivation of property may take place in various ways, such as

‘destruction’ vide this Court’s decision in Chiranjit Lal Chowdhuri VS.
Union of India Al R 1951 SC 41 or ‘confiscation’ vide this Court’s decision
i n Ananda Behera vs. State of Orissa Al R 1956 SC 17, or revocation of a

proprietary right granted by a ‘private proprietor’ vide this Court’s



decision in Virendra Singh vs. State of U P. Al R 1954 SC 447, 'seizure
of goods’ vide this Court’s decision in Wazir Chand vs. State of HP. Al R
1954 SC 415 or ‘imovable property’ vide this Court’s decision in

Vi rendra Si ngh VS. State of U P. (supra) fromthe possession of an
“individual® vide this Court’s decision in Wazir Chand vs. State of H P

(supra) or ‘assunption of control of a business’ vide this Court’s decision

in Virendra Singh VS. State of U P. (supra) in exercise of the ‘police
power’ of a State. Thus, there is a ‘deprivation’ where a nunicipa
authority, under statutory power, pulls down ‘dangerous prenises’ vide

deci sion in Nat hubhai Dhul aji VS. Muni ci pal Corporation Al R 1959

Bom 332 or an insolvent is divested of his ‘property’ vide decision in

Vaj rapuri Nai du, N. vs. New Theatres, Carnatic Tal kies Ltd. 1959(2)
ML J 469.

22. The appel | ant chal | enges t he Amendnent as viol ative of
Articles 14 and 19(1)(g) of the Constitution. Article 14 guarantees the

right to equality and states that "The State shall not deny to any person
equality before the Iaw or the equal protection of the laws within the
territory of India." Equal protection nmeans the right to equal treatnent

in simlar circunstances. In other words there can be classification for
legitimate purposes, but it is well settled that the classification nust be
reasonable i.e. based on intelligible differentia and havi ng nexus between

the basis for classification and the object of the legislation

23. Under Article 19(1)(g) of the Constitution all persons have the
right to practice any profession or to carry on any occupation, trade or

busi ness. Clause (6) of that Article enables the State to nake any | aw

i mposing, in the interest of general public, reasonable restrictions on the

exercise of the right conferred under sub-clause (g) of Article 19(1).

24. I n Chintamanrao and anot her VS. The State of Madhya
Pradesh Al R 1951 SC 118 this Court observed

"The phrase ‘reasonable restriction’ connotes that the limtation

i mposed on a person in enjoynent of the right should not be
arbitrary or of an excessive nature, beyond what is required in the
interest of the public. The word ‘reasonable’ inplies intelligent
care and deliberation, that is the choice of a course which reason



dictates. Legislation which arbitrarily or excessively invades the
right cannot be said to contain the equality of reasonabl eness and
unless it strikes a proper balance between the freedom

guaranteed in Article 19(1)(g) and the social control permtted by
clause (6) of Article 19, it nmust be held to be wanting in that
quality."

25. Simlarly in MC V.S, Arunachal a Nadar vs. State of Madras
and others Al R 1959 SC 300 where the constitutional validity of the
Madras Commercial Crops Mar kets Act was chal l enged, as violative of
Article 19(1)(g), while considering the test of reasonabl eness to be
applied this Court observed as under
"I't has been held that in order to be reasonable, a
restriction nust have a rational relation to the object which the
| egi sl ature seeks to achieve and nust not go in excess of that
obj ect (Chintamanrao and another vs. The State of Mudhya
Pradesh (supra). The node of approach to ascertain the
reasonabl eness of restriction has been succinctly stated by
Pat anjali Ssastri, CJ. in State of Madras vs. V.G Row Al R 1952
SC 196 :

"It is inportant in this context to bear in nmind
that the test of reasonabl eness, wherever prescribed, should
be applied to each individual statute inmpugned, and no
abstract standard, or general pattern of reasonabl eness can
be laid down as applicable to all cases. The nature of the
right alleged to have been infringed, the underlying purpose
of the restrictions inposed, the extent and urgency of the
evil sought to be renedi ed thereby the disproportion of the

i mposition, the prevailing conditions at the time, should all
enter into the judicial verdict."

26. The primary object of registration of a firmis protection of

third parties who were subjected to hardship and difficulties in the
matter of proving as to who were the partners. Under the earlier law, a

third party obtaining a decree was often put to expenses and delay in
proving that a particular person was a partner of that firm

registration of a firmprovides protection to the third parties agai nst

fal se denials of partnership and the evasion of liability. Once a firmis
regi stered under the Act the statements recorded in the Register

regarding the constitution of the firmare conclusive proof of the fact
contai ned therein as against the partner. A partner whose nane
appears on the Regi ster cannot deny that he is a partner except under

the circunstances provided. Even then registration of a partnership
firmis not made conpul sory under the Act. A partnership firmcan

come into existence and function w thout being registered. However, the

The



Mahar asht ra Anendnent effects such stringent disabilities on a firmas

in our opi ni on are crippling i n nature. It | ays down that an
unregi stered firm cannot enforce its clains against third parties
Simlarly, a partner who is not registered is unable to enforce his clains
against third parties or against his fellow partners. An exception to this
disability was a suit for dissolution of a firmor a suit for accounts of a
dissolved firmor a suit for recovery of property of a dissolved firm

Thus a partnership firmcan come into existence, function as |ong as

there is no problem and di sappear from exi stence w thout being

registered. This is changed by the 1984 Anendnment extendi ng the bar

of the proceedings to a suit for dissolution or recovery of property as
well. The effect of the Anmendnent is that a partnership firmis allowed

to conme into existence and function wi thout registration but it cannot go
out of existence (with certain exceptions). This can result into a

situation wher e in case of di sput es anongst t he partners t he
rel ati onship of partnership cannot be put an end to by approaching a

court of Iaw A di shonest partner, if in control of the business, or if
simply stronger, can successfully deprive the other partner of his dues
fromthe partnership. It could result in extreme hardship and injustice.
M ght would be right. An aggrieved partner is left w thout any renedy

what soever. He can neither file a suit to conpel the m schievous
partner to cooperate for registration, as such a suit is not maintainable,
nor can he resort to arbitration i f any, because the arbitration
proceedi ngs would be hit by Section 69(1) of the Act (Jagdi sh Chandra

GQupta vs. Kajaria Traders (India) Ltd. Al R 1964 SC 1882).

27. In our opinion the restrictions placed by sub-section 2A of
Section 69 introduced by the Maharshtra Anendnent Act, for the

reasons given above, are arbitrary and of excessive nature and go beyond
what is in the public interest. Hence the restrictions cannot be regarded

as reasonabl e.

28. In the Constitution bench decision of this Court in Maneka
Gandhi vs. Union of India and another (supra) it has been held that

arbitrariness and unreasonabl eness violates Articles 14 and 19(1)(g) of



the Constitution. The said provi si on is clearly unreasonabl e and
arbitrary since by prohibiting suits for dissolution of an unregistered
firm for accounts and for realization of the properties of the firm it
Creates a situation where businessnen will be very reluctant to enter

into an unregistered partnership out of fear that they will not be able to
recover the noney they have invested in the firmor to get out of the firm

if they wish to do so. As already stated above there is no | ega
requi renent, unlike in England, which makes registration of a firm

conmpul sory, rather iniIndia it is voluntary. Bot h regi stered and
unregi stered are | egal though of course registration and non registration

have different | egal consequences as stated above.

29. The Hi gh Court was of the view that the object of the

Mahar ashtra Anendnent was to induce partners to register and it was
intended to protect third party nenbers of the public. W cannot see
how sub-section 2A of Section 69 in any way protects the third party
menbers of the public. It makes it virtually inpossible for partners in
an unregistered firmto dissolve the firmor recover their share in the

property of the firm Hence it is totally arbitrary.

30. It is true that it has been held by this Court in Government of
Andhra Pradesh & Ot hers vs. P. Laxm Devi Al R 2008 SC 1640 t hat

the Court should not lightly declare a statute to be unconstitutional as it
expresses the will of the people through its elected representatives.
However, that does not nmean that a statute can never be declared as
unconstitutional. In fact the aforesaid decision this Court has held that
in some circunstances a statute can be declared as unconstitutional

nanely, where it clearly violates sone constitutional provision. Since in
our opi ni on sub-section 2A  of Section 69 as introduced by the
Maharashtra Legislature clearly violates Articles 14, 19(1)(g) and 300A

of the Constitution, it is in our opinion ultra vires and is hence decl ared

unconstitutional . Consequently this appeal is allowed and inpugned
j udgnent of the Bonmbay High Court is set aside. The suit can now
proceed ignoring sub-section 2A which we have declared invalid. No

costs.



(Markandey Katju)

(G S. Singhvi)
New Del hi ;
March 20, 2009



