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C. A No. 6898 OF 1999

| TEM No. 110 Court NolO SECTI ON | VA
R

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Cvil Appeal No.6898/1999

Ganganma and O's. Appel I ant (s)
VS.
Shi val i ngai ah Respondent (s)
(Wth Appl.(s) for directions and recording Abatenent and with office report)

Dat e: 21/ 7/ 2004 This Appeal was called on for hearing today.

CORAM :

HON BLE MR JUSTI CE S. B. SI NHA

HON BLE MR JUSTI CE S. H. KAPADI A

For Appellant (s) M. S.N Bhat, Adv.
For Respondent (s) Ms. Vandana Zal an, Adv.

M. P.R Ramasesh, Adv.

UPON hearing counsel the Court made the follow ng
ORDER
Application for directions and recording abatenent is all owed.
The appeal is allowed in terns of the signed order.

(Saroj bal a) ( Kanwal Si ngh)

PA to Addl. Registrar Court Master
(The signed order is placed on the file)

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO 6898 COF 1999

Ganganmma and O's. Appel | ant (s)
Vs.

Shi val i ngai ah Respondent ( s)
ORDER

Thi s appeal arises out of a judgnent dated 14.8.1998 passed by the H gh Court of Karnataka, Ba
ngalore in R S. A No. 205 of 1995, which was filed under Section 100 of the Code of Civil Proc
edure (CPC) against the judgnment and decree dated 17.8.1994 passed in R A 38 of 1990 on the f
ile of the Civil Judge, Tarikere disnissing the appeal and thus affirm ng the judgnment and dec
ree passed by the Munsiff, Tarikere in OS. No. 23 of 1985 dated 3. 3.1990.



The plaintiff-respondent filed a suit for declaration of his title over the lands in suit. A
sal e deed dated 12.4.1940 was executed by one Mhalingai ah, father of defendant no.3. The con
tention of the defendant-appellant in the said suit, inter alia, was that the purported sale d
eed executed by Mhaligaiah in favour of mnor Shivalingaiah represented by his father and gua
rdi an Mural asi ddai ah was a sham and nom nal transaction. The learned Trial Court dismssed th
e suit. The First Appellate Court also dism ssed the appeal preferred thereagainst by the fir
st respondent herein. However, a second appeal was preferred by the first respondent agai nst
the af orenmenti oned judgnent and decree passed by the First Appellate Court before the Hi gh Cou
rt of Karnataka. The said appeal had been allowed by the inpugned judgnent whereby and where
under the concurrent findings of fact recorded by the courts bel ow have been set aside. The H
igh Court in its inpugned judgnent upon noticing the pleadings of the parties as also their re
spective contentions forrmul ated the follow ng substantial question of law for its determnatio
n
"When the registered sale deed of the property in question in favour of the plaintiff being an
anci ent docunent of nore than 30 years old when there is a | egal presunption regarding the au
thenticity of the recitals therein, can a plea contrary to the recitals therein viz; that is a
nom nal one and not for consideration can be taken and whether the evidence led in is suffici
ent to disprove the recitals therein.”
By reason of the inpugned judgnent, the H gh court while reversing the judgnent and decree pas
sed by the Trial Court and the First Appellate Court, inter alia, held that having regard to t
he provisions contained in Sections 90 and 91 of the Indian Evidence Act, 1872, the suit of th
e plaintiff-respondent shoul d haves been decreed.
The High Court did not enter into the question as to whether the evidence |ed by the appellant
herein was sufficient to disprove the recitals therein.
M. S.N Bhat, |earned counsel appearing for the appellants, subnmitted that the H gh Court has
conmmitted a serious error of law in passing the inpugned judgnent. |t was urged that the ple
ato the effect that the sale deed obtained by the Karta of the family in the name of the pla
intiff who was a minor was a shamtransaction was avail able to the defendant.
We agree with the |l earned counsel. The purported substantial question of |aw was formul ated b
y the High Court on a wong prem se. Section 90 of the Indian Evidence Act has been m sconstr
ued and misinterpreted by the High Court. Section 90 of the Indian Evidence Act reads as unde
r

"90. Presunption as to docunents thirty years old - \Where any document, purporting or
proved to be thirty years old, is produced fromany custody which the Court in the particul ar
case considers proper, the Court may presunme that the signature and every other part of such
docunent, which purports to be in the handwiting of any particular person, is in that perso

n's handwiting, and, in the case of a docunent executed or attested, that it was duly execute
d and attested by the persons by whomit purports to be executed and attested."

A bare perusal of the aforenentioned provision would clearly go to show that in terns thereof
merely a presunption is raised to the effect that signature and every other part of such docum
ent, which purports to be in the handwiting of any particular person, is in that person’ s han
dwiting and in the case of a docunent is attested, the sane was executed and attested by the
person by whomit purports to be executed and attested.
Section 90 of the Indian Evidence Act nowhere provides that in terns thereof the authenticity
of the recitals contained in any document is presumed to be correct. The Hi gh Court, therefo
re, coomtted a manifest error of lawin interpreting the provision of Section 90 of the India
n Evidence Act and, thus, fell into an error in fornulating the substantial question of |aw
As the purported substantial question of law was fornmulated on a wong reading of Section 90
of the Indian Evidence Act, the inpugned judgnent cannot be sustained. W may furthernore n
otice that even if a formal execution of a docunent is proved, the sanme by itself cannot |ead
to a presunption that the recitals contained therein are also correct. The nere execution of
a docunent, in other words, does not lead to the conclusion that the recitals made therein ar
e correct and subject to the statutory provisions contained in Sections 91 and 92 of the Code
of Civil Procedure, it is open to the parties to raise a plea contra.

This appeal is therefore, allowed and the judgnment and order passed by the High Court is set a
side and the matter is

remitted to the High Court for proceeding with the case upon fornulation of substantial questi
on(s) of law, if any. 1In the facts and circunstances of the case, there shall be no order as
to costs.

Application for directions and recording abatenent is all owed.



(S. H KAPADI A)

NEW DELHI
JULY 21, 2004.



