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These appeal s by the 11 accused persons under Section
19 of the Terrorist ~and D sruptive Activities (Prevention)
Act, 1987 (hereinafter referred to as ‘' the TADA) are
di rected agai nst the judgnent dated 16.10.1996 passed by the
Addi tional Judge, Designated Court for Greater Bonmbay in
TADA Special Case Nos, 35/93 @ '/94 and 17/95. These
appel lants and six other stood  charged under Sections
120(B), 147, 148, 149, 302, 326, 436, 506 |.P.C. and Section
3(2)(1) and (ii) of the TADA for the ghastly occurrence
dated 7th of January, 1993, wherein six persons died our of
burn injuries being locked in a roomand the room having
been put to fire by putting petrol on it. The occurrence is
a sequel to the demolition of Babri - Msjid at ~ Ayodya.
Shortly after the denolition of the npsque -at Ayodya
comunal riots erupted all over the country including the
city of Minbai. Wien communal riots erupted in the city in
the suburban Jogeswari, an area known as Bandra plots was
predom nantly occupied by the Mislinms and. H ndus were in
mnority. A nunber of Hndu famlies were staying in chaw s
known as Gandhi Chawl, Rajbhai Chawl, Nail Chawl etc. The
acconmmodati on usually consists of one-roomtenenents having
one entrance door and the tenenents are situated adjacent to
each other. The tragic incident occurred in the “house of
deceased Rajaram bane who was residing in room “no. 2 of
Gandhi Chawl. As stated earlier the H ndu comunity being in
mnority, while a group of residents had taken shelter in
roomno. 2 of Gandhi Chawl, it is alleged that the Mislim
accused persons put petrol on the roof of said roomno.2 of
Gandhi Chawl and set it on fire and in course of occurrence
Raj aram Bane, his wife Sulochana, his neighbours Laxm Ba
Batal u and her daughter Kamla, one crippled girl by name
Meenakshi Narkar and one Vandana Todkar died out of burn
injuries. It may be stated, out of these deceased persons
Sul ochana and Vandana were renoved to the hospital and they
died in the hospital on 10th of January, 1993 and 16th of
January, 1993, respectively, while the rest died at the spot
itself. Wiile the occurrence is undoubtedly a ghastly one
and exhibits the brutality wth which the nmenbers of one
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conmunity attacked the nmenbers of another comunity at a
points of tine when people had been depraved of their sense
of judgnent and decency and when people had behaved like
animals, the still more painful is the manner in which the
prosecuting agency picked up indiscrinmnately people from
one comunity as they were residing in the locality and
booked them wunder different sections of the Penal Code and
the TADA and ultimately the |earned Designated Court
convicted these 11 appellants and acquitted six other co-
accused persons. This case exhibits not only call ousness on
the part of the investigating agency and the cavalier
fashion with which the investigation proceeded but also the
extent to which the trial judge has been swayed away to
record conviction without any legally admi ssible trustworthy
evidence. It would, therefore, be necessary for this Court
to scrutinise the evidence with care and caution and to find
out as to whether  notwithstanding the infirmties in the
evi dence of the prosecution w tnesses whether conviction of
any of 'the accused appellants can at all be sustained.

The ‘prosecution case in brief is that on 7th of
January, 1993 the accused  persons along wth sone other
Muslims terrorised the mnority H ndus of the locality in
consequence of which the Hndus remained inside their
respective roons in the Chawl. The prosecution further
al | eged that these accused persons cane with deadly weapons
intheir hands at 9.30 p.m and warned the Hi ndus of the
locality not to come out of their respective tenenents as
otherwise they would be killed. The H ndus got frightened,
and therefore, preferred to remain inside their respective
houses. At 11.30 p.m_ while the H ndus had taken shelter in
their respective tenements they could hear ~ sone noise
outside and then through the wi ndows they could see that
some of these accused persons had sprinkl ed petrol/kerosene
on the ota and door of the room of ‘Raj aram Bane and then set
the said roomto fire. As ‘the room had been closed from
outside, the persons who were inside the room of Rajaram
Bane shouted for help but none of the H ndu conmunity coul d
cone out, because of fear for ‘their lives fromthe unruly
Musl i m accused persons who had been arnmed with /letha
weapons. Seeing the flanes, however, the police rushed to
the spot and seeing the police the accused persons ran away.
After the police arrived at the spot the other H ndus who
were living in their respective tenenents and sone of whom
are the prosecution wtnesses nmustered courage and cane out
and tried their best to extinguish fire.-.By the tine the
fire could be extinguished and the people were able to get
into the room Rajaram Bane, his nei ghbour Laxni Bai Batalu
and her daughter Kamla and anot her crippled girl by nane
Meenakshi  Narkar were found dead. Rajaram Bane's /'wife
Sul ochana and anot her |ady Vandana Todkar were alive but
had suffered serious burn injuries, and therefore, ‘they were
renoved to the hospital. Sulochana died in the hospital on
10. 1. 1993 and Vandana died on 16.1.1993 in the hospital. The
police then shifted the H ndu popul ation of the locality to
a nearby Municipal School and accommpdated themin a room
under strict police vigilance. Vandana who was alive and had
been renmoved to the Cooper Hospital gave her statenment on
the basis of which CR No. 15 of 1993 in Jogeshwari Police
Station was registered and police took up investigation of
the said case. After the police officers of Jogeshwari
Police Station had proceeded with the investigation to sone
extent, the investigation was entrusted to D.C.P (CI D) who
registered CR No. 14 of 1993. The approval of the Police
Conmi ssi oner was taken under Section 20A (1), for
i nvestigation of the case, wunder TADA and after conpletion
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of the investigation sanction of the Comm ssioner under
Section 20A. (2) was obtained and charge sheet was subnitted
agai nst 14 accused persons in TADA Special Case No. 35 of
1993. Subsequent to the filling of the aforesaid charge
sheet when accused No. 15 was arrested a fresh charge sheet
was filed against himin TADA Special Case No. 1 to 1994 and
simlarly Special Case No. 37 of 1994 was filed against
accused No. 16 and Special Case No. 17 of 19965 was fil ed
agai nst accused No. 17. The | earned Designated Court framed
charges against all the 17 accused persons under Sections
120 (P), 147, 143, 149, 302, 326, 436, 506 |.P.C and under
Section 3(2)(1) and (ii) of the TADA. The accused persons
denied their conplicity in the crinme and took the stand that
as the investigating agency failed to arrest the rea
culprit and a comrunal riot had erupted in the area and sone
H ndus were burnt and ultimtely died, the accused persons
who bel onged to the Mislimconmmunity were residing in the
locality were arrested and were arrayed as accused persons.
The defence also challenged the validity of the sanction
gi ven by the Conmi ssioner of Police.

The learned designated court fornulated 12 points for
bei ng answered and then after analysis of the oral and
docunentary evidence ~on record as well as the materia
produced came to hold that prosecution  has proved valid
perm ssion of the/ competent authority for applying the
provisions of TADA and valid sanction to prosecute the
accused as required under Section 20A of  the Act. The
| earned court also came to hold that the accused persons
Nos. 1,2,4,7,8,9, 10,11, 14,15, and 17 struck terror in the
m nds of Hindus public to adversely affect the disharnony
anmongst Hindus an d Mislinsand for that purpose used
expl osives like petrol and kerosene and entered into a
conspiracy to conmmt the terrorist act. It further came to
hold that the said 11 accused persons were the nenbers of an
unl awful assenbly whose commpn object was to threat the
Hi ndus to kill and further to strike terror in the mnds of
H ndu persons with | ethal weapons. It also canme to hold that
the 11 accused persons used force with the commopn object to
kill the H ndus and conmmitted riot and while committing not
used deadly weapons |i ke choppers and kni ves. The desi gnat ed
court further held that the aforesaid 11 accused persons
bei ng menbers of an unlawful assenbly and in furtherance of
their commopn intention to kill the deceased know ngly burnt
the house of Rajaram Bane with intention and know edge that
thereby they will cause the death of the deceased and in the
process conmitted nmurders of Raj aram Bane, Sul ochana, Laxm
Bai, Kam a, Meenakshi and Vandana. The | earned desi gnated
court also canme to hold that the aforesaid (11 accused
persons being nenbers of an unlawful assenbly comitted
terror in the mnds of the Hi ndu public possessing swords,
choppers, petrol and kerosene and burnt the house of Rajaram
Bane after pouring kerosene and petrol on the house and set
the said house on fire. Wth these concl usions the aforesaid
11 accused persons having been convicted and sentenced to
different ternms as hereinafter. The accused appellants were
convicted for the offences under Section 120 B read with
Section (3(2) (I) of TADA, under Section 149 IPC read with
Section 3(2)(i) of TADA, under Section 302 IPC read with
Section 149 I PC, under Section 436 read with Section 149 |IPC
and under Section 147 and 148 of the Indian Penal Code. For
such conviction they are sentenced to inprisonnment for life
and to pay a fine of Rs. 500/-, in default to suffer R I
for six nonths. The Designated Court did not, however, award
separate sentence for each of the offence. The present
appeal has been preferred against the aforesaid conviction
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and sentence passed by the designated court. Be it be stated
that out of 17 accused persons, who stood tried, 6 of them
have been acquitted of all the charges against them The
prosecution in support of its case examned severa

wi tnesses of whomPW 1, 2, 3, 4, 9 and 10 are stated to be
the eye-witnesses to the crine. In comng to the conclusion
that the prosecution case has been established beyond
reasonabl e doubt and it is these accused appellants who are
the perpetrators of the crine the |earned designated court
exam ned the evidence of the aforesaid 6 eye-w tnesses and
held them to be reliable and on the basis of their
identification of the accused persons in court convicted
those accused persons who could be identified by two or nore
wi tnesses. In assessing the testinony of the aforesaid eye-
wi tnesses and in deciding the question of the reliability of
these witnesses the |earned designated court has exam ned
whether it was at all possible for the witnesses to see the
occurrence from the place where they alleged to have been
seen, the inordinate delay in their exam nation by the
i nvestigating of ficer under Section 161 Cr. P.C., their non-
di scl osure of ~the incident to anybody else, and the fact
that they were admittedly residing in t he locality where
the occurrence took place.” Having exanm ned the inpugned
judgrment of the |earned designated court, we find that what
persuaded the |earnedJudge to believe the testinobny of
these witnesses is the fact that they are the residents of
the locality and the accused persons also belonged to the
said locality and they know each other well  and as such
there could not have been any -mistaken identity of the
accused persons. The | earned designated court, however, took
the precaution, since large nunber of accused persons were
i nvol ved, to hold that the prosecution case has been proved
beyond reasonabl e doubt against those accused persons who
have been identified by nore than tow eye w tnesses of the
occurrence.

M. Jain the learned Senior counsel appearing for the
appel | ants contended before us that the evidence of the so-
called eye-wi tnesses exam ned " in this case by the
prosecution is totally unworthy of credit and no credence
can be given to their testinony of _account of severa
infirmties in the same. According to the |earned counse
the method adopted by the | earned Judge while the w tnesses
were being examned to get t he accused persons identified
is a peculiar one and, therefore, no reliance can be placed
on such identification in court after so many years of the
occurrence. According to M. Jain, if the witnesses really
knew t he accused persons being resident of the sane locality
nothing stood in their way to name themand in case they did
not know the name but could identify them only on seeing
themthen in the absence of any earlier test identification
prade and nerely pointing out one or two persons from
amongst the 17 accused persons who stood tried it is not
possible to hold that in fact the accused persons were duly
identified by the witnesses in court.

M. Jain also further urged that Vandana, the deceased,
h ad categorically stated that some unknown Muslim people
threw petrol on the house and set fire to the house. Wile
in the hospital, she nmade a statenent on 14.1.1993 that she
could see petrol being sprinkled on the roof and then the
house being set to fire but yet did not nane any of the
accused persons and on the other hand stated that the faces
of the accused persons were covered w th napkins. Sul ochana,
the other deceased, was specifically asked as to whether she
could recognise any of the persons who set fire to the
house, she replied in the negative as the faces of the
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accused persons had been covered wi th napkins. Naina as well

as Sandeep and Sailesh who survived int he incident were
not exam ned by the prosecution and practically no
expl anati on has been offered. The eye-w tnesses, who were
exam ned, though stated in court that they knew t he accused
persons fromthe chil dhood or at |east for 25 years yet they
did not know the names of the accused persons. M. Jain also
severely comented wupon the fact that the tinme of the
i nci dent has been shifted from12.30 in night to 11.30,

which was necessary because PW7 in his evidence had
indicated that he had |earnt about the burning of the room
inthe Chaw at 11.00 p.m So far as PW and PW 9 are
concerned, according to M. Jain, it would be difficult for
any person to see the incident fromwhere they alleged to
have seen in view of the existence of the cement frill in
their front. The |earned counsel also contended that after
the arrest of t he accused persons and before they were put
to trial ~and the w tnesses were called upon to identify
those accused  persons on several occasions and as such the
wi t nesses had the opportunity of seeing themand in fact
they so deposed in their evidence in court. M. Jain also
submitted that though several® other independent w tnesses
fromthe adjacent locality were exam ned by the prosecution
in course of investigation but during trial those w tnesses
were not produced., Even Snt. Sukesha Banne occupying room
just opposite to Rajaram Bane whose roomwas set to fire,
though had been examined by the police during investigation
but was not exam ned during trial. This being the nature of
evi dence of the ‘eye-w tnesses, M. Jain urged that
conviction of the appellants on the basis of such infirm
evidence is wholly unsustainable and as such the appellants
are entitled to be acquitted. M. Jain also urged that the
case in hand reveals a problemrelating to ordinary crinmna

law and alleged violence on the -house of Rajaram Bane at
Gandhi Chawl on the relevant date cannot be held to be a
‘terrorist act’” wthin the meaning of Section 3(h) of the
TADA and, therefore, the provisions of TADA would be wholly
i napplicable. On the basis of the evidence of the Police
Conmi ssioner and the sanction granted by the Conm ssioner
the | earned counsel urged that there had been no application
of mnd by the Conmssioner of Police to the relevant
materials and on the other hand the said Comm ssioner has
nmechanically signed the order of sanction and as such the
cogni zance of the offence itself beconmes vitiated as the
provi sions of Section 20A(2) nust be held not to have been
conplied with.

M. Nargol kar, |earned senior counsel appearing for the
respondent on the other hand contended that! a ghastly
occurrence took place on the fateful night where severa
peopl e were burnt alive and such a ghastly crine should not
go unpuni shed. According to the |l earned counsel, taking into
account the situation then preval ent arising ‘out of
denolition of Babri nosque at Ayodya, the delay caused in
exam ning the wtnesses by the investigating agency cannot
be held to be a ground for inmpeaching the testinony of the
witnesses in court. The | earned counsel also urged that the
so-cal l ed contradictions or variance inter se between the
wi t nesses have to be viewed fromthe stand point that they
were utterly stunned by the ferocity and ghastly act of the
accused persons and when near and dear ones were found to
have been burnt in their front, it is just possible that
they have not been able to renenber the incident with mnute
detail and on that score sone variance is reasonable but the
wi tnesses can’t be held to be untrustworthy on that score.
M. Nargol kar further contended that the w tnesses being
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sufficiently famliar wth the accused persons who were
residing in the sanme locality, there cannot be any doubt
about their capacity to identify nor the identification made
by them in the court can be said to be infirm and,
therefore, the |earned designated court rightly took the
precaution and convicted only those persons who could b e
identified by two or nobre eye-witnesses to the occurrence.
M. Nargol kar also urged that the presence of the witnesses
at the scene of occurrence cannot be disputed as they were
admittedly the residents of the locality, opportunity on
their part to see the accused persons was sufficient as the
activities continued for a fairly |long peri od and,
therefore, it was quite natural for the wtnesses to
renmenber the role played by the accused persons and there is
no justification to .discard such trustworthy evidence.
Judged from this stand point . the conviction recorded by the
| ear ned desi gnated court-is unassailable. M. Nargol kar al so
submtted that the order of sanction prim facie indicates
clear application of mnd of the sanctioning authority who
accorded " the sanction after perusing all the relevant
mat eri al . That apart, the sanctioning authority al so deposed
in court and indicated the materials considered by him
bef ore accordi ng sanction and in this view of the matter the
chal | enge of the appellants to the validity of the order of
sanction cannot be sustained. According to the |earned
counsel, M. Nar gokar, the atrocities  and activities
perpetrated by the accused persons at a point of tinme when
the communal riots had broken in this city of Bombay had
such inpact on the society that such activities cannot but
be held to be ‘terrorist activity’ within the anmbit of TADA
and as such the provisions of TADA have rightly been
applied. M. Nargolkar, lastly submtted that undoubtedly
there are sone enbellishments and omi ssions in the
statenments of the eye-witnesses nmade in court from their
statenments made to the police during-investigation but such
om ssions and enbellishments are not 1in respect of the
substratum of the prosecution case and, therefore, the
evi dence of such witnesses cannot be discarded as a whol e.
According to the |learned counsel; court nust i'n such case
separate the chaff from the grain and then - on the grains
avail able would examne whether the conviction of the
accused persons can be sustained or not. In this view of the
matter, it 1is contended by the I|earned counsel for the
respondent that the appeal deserves to be disni ssed.

In view of the rival subm ssions at the bar, the first
guestion that arises for our consideration in whether the
activities can be held to be ‘terrorist activities’ so as to
bring it within the purview of TADA. The expression
‘terrorist act’ has not been defined and, on the other hand,
Section 2(h) stipulates that it would have the sanme neani ng
as has been assigned to it in sub-section (1) of Section 3.
The expression ‘terrorism has not been defined under the
Act and as has been held by this Court, in the case of
H TENDRA VI SHNU THAKUR AND ORS. v. STATE OF MAHARASHTRA
1994(4) SCC 602, it is not possible to give a precise
definition of terrorismor to lay down what constituted
terrorism But the Court had indicated in the aforesaid
decision that it may be possible to describe it as use of
viol ence when its npbst inportant result is not nerely the
physi cal and nmental danage of the victimbut the prol onged
psychol ogi cal effect it produces or has the potential of
produci ng on the society as a whole. It has al so been stated
int he aforesaid decision that if the object of the
activity is to disturb harnmony of the society or to
terrorise people and the society with a viewto disturb even
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the tenpo, tranquillity of the society, and a sense of fear
and insecurity is created in the mnds of a section of the
society or society at large, then it will, undoubtedly, be

held to be a terrorist act. The question, therefore, does
not really boil down to an examination as to whether for the
activities, under the normal crimnal Ilaw, the accused
persons can be punished but to exam ne the real inpact of
such gruesone and atrocious activities on the society at
large or at least on the section of the society. If the case
in hand is examned fromthe aforesaid stand point, on the
facts that shortly after the denolition of Babri Masjid at
Ayodhya, a communal riot erupted in Munbai and during that
period in the locality 'in question which was predonm nantly
occupi ed by Muslins, a Chawl occupi ed by H ndus who were in
mnority was set to fire by the people belonging to the
rival community and on account of such fire, several people
were burnt alive, it is difficult to accept the contention
of M. Jain that the activities do not fall within the anbit
to TADA ~ In- our -considered opinion, judging from the
atrocity 'of the activities -and judging fromthe sensitive
and tense _atnosphere prevailing in the town under which the
acts were perpetrated resulting ultimately in the death of
several persons, the conclusion becomes irresistible that
such activities has far reaching consequences and it affects
the society at large and the even tenpo  had been greatly
di sturbed and as such the provisions of the Act get
attracted to such activities.

The next question that arises for consideration is
whet her there has been an infraction of sub-section (1) of
Section 20(a) inasmuch as the conpetent authority prescribed
under the statute have not exercised jurisdiction vested in
himand, on the other hand, an authority who was not
conpetent, has accorded approval for application of the
provisions, and as such entire proceeding starting from
i nvestigation and culmnating in conviction gets vitiated.
This contention of M. Jainis nainly based upon the fact
that though wunder the provisions of TADA only the district
Superi ntendent of Police could ‘accord approval but in fact
it is the State Government who accorded approval and the
State CGovernnent being not the prescribed authority under
the statute, investigation nade nmnust be held to be w thout
jurisdiction and consequently the ultinmte conviction cannot
be sustained. Reliance has been placed on the decision of
this Court in the case of AN RUDSH NHJI KARANSI NHJII JADEJA
AND ANOTHER v. STATE OF GUJARAJ, 1995 (5) SCC302. In the
said case, what h as been held by this Court is-that for
i nvocation of the Act, the District Superintendent of Police

is the authority whose prior approval is condition
precedent, and since the said statutory authority, who has
been vested with jurisdiction, did not exercise his

di scretion and, on the other hand, orders were based at the
behest of the higher authority, then in the eye of law, it
is to beheld that the prescribed authority has not exercised
di scretion at all. On examning the facts of the present
case, we are of the considered opinion that the ratio of the
af oresai d case has no application at all

Firstly, Section 20A(1) was brought on the statute book
by Central Act 43 of 1993 we.f. 22nd My, 1993 and said
provi sion was not in existence on the date of the occurrence
on 7th of January, 1993 and consequently, the question of
obtaining the prior approval of the District Superintendent
of Police before proceeding with the investigation into the
of fence under TADA does not arise. Even otherwi se, the
Conmi ssi oner of Police, Geater Bonbay, by his O der dated
the 27th of January, 1993, on the basis of the report of the
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Seni or Police Inspector, Jogeshwari Police Station dated
13th of January, 1993, accorded approval to apply the
provi sions of TADA, in Jogeshwari Police Station CR No. 15
of 1993 and we find no infirmty with the said Oder. In
this view of the matter, we do not find any infirmty with
the investigation being proceeded under TADA, charges being
franed therein an d trial being held by the designated
Court, M. Jain's contention on this score, therefore, must
be rejected.

The next question that arises for consideration is
whet her the sanction accorded under Section 20A(2) is
invalid. Undoubtedly, w.thout the previous sanction of the
Conmi ssioner of Police no Court can take cogni zance of any
of fence under the Act. M. Jain does not dispute that
factually their exists and Oder of the Conm ssioner of
Pol i ce sanctioning the prosecution of the accused persons
under TADA but according to the Ilearned Sr, Counsel, M.
Jain, the said sanction is the outcone of total non-
application of mnd to the relevant materials and,
therefore, cannot” be held to be a valid sanction in the eye
of the law. It-is, in this connection, M. Jain, the |earned
Seni or Counsel, took us  through the order passed by the
Conmi ssi oner of Police, Geater Bonbay, Shri A S.Sanra as
wel |l as his evidence in Court and fromthe fact that the day
on which he received all t he papers in course of
i nvestigation together wth the proposal for filling of the
charges, he has accorded the inpugned sanction, exhibit
total non-application of nind, and therefore, the sanction
accorded is vitiated. W are ~unable to ‘accept this
contention raised by the |earned counsel. The lLawis well
settled that when a statute requires a sanction of the
conpetent authority as a pre-condition for taking cognizance
by the Court and the relevant sanction Order is produced
which itself indicated the naterials considered and then
after applying mnd, the sanctioning authority accorded
sanction, the same would be sufficient to hold that there is
a valid sanction. Besides, when the sanction order itself is
not sufficient to indicate that the sanctioning authority
applied his mnd then the prosecution is entitled to adduce
evi dence aliunde of the person who accorded sanction and
that would be a sufficient conpliance. After going through
the said evidence, the Court can conme to the concl usion that
rel evant nmaterials were considered by the sanctioning
authority whereafter he accorded the sanction in question
In the case in hand if the Order passed by the Conmi ssioner
of Police sanctioning prosecution of the ‘accused  persons
under TADA is examned, it would be apparent that the
sanctioning authority clearly perused the ' records of
i nvestigation and then on being satisfied passed the
i mpugned order of the sanction. The sanctioning authority
was exanmined as witness in the Court and his -evidence
clearly establishes that it is only after thoroughly
applying his mnd to the relevant materials and the
proposal s, he accorded sanction on being satisfied that a
prima facie case exists as against the accused persons to
proceed agai nst themunder TADA. W are, therefore, unable
to accept the submission of M. Jain, the |earned Senior
Counsel appearing for the appellants that there has been no
valid sanction as required under Section 20A(2) of the Act
and we see no infirmty with the sanction accorded in the
case and as such there was no illegality in taking
cogni zance and trying the accused persons under TADA

Let use now examne the reliability of the prosecution
wi t nesses through whom the prosecution has to establish that
the case against the appellants has been proved beyond
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reasonable doubt. As has been stated earlier the six
wi tnesses who were supposed to be the eye-witnesses to the
occurrence are PWw 1, 2, 3, 4, 9 and 10. It is to be noticed
that while PWA4 was exanm ned by the police on 17.1.1993 and
PW3 was exanined by the police on 18.1.1993 but PW2 Surya
Kant was examined on 25.1.1993 and the three other eye-
witnesses were exanmined on 29.1.1993 while the occurrence
was on 7.1.1993. It is established fromt he prosecution
evidence itself that these witnesses were the inhabitants of
Gandhi  Chaw where the ghastly incident occurred and
i Mmediately on the next day of the occurrence they were
shifted to a | ocal school for safety and were staying there.
Normal Iy, therefore, there was no justification on the part
of the investigating agency in not examning themfor this
l ength of time. The only explanation offered by the
investigating officer  is that on account of riot the Police
was busy with | aw and order problem but that problemdid not
continue for this 1ength of  tinme and in fact the
i nvestigating officer has failed to indicate as to why the
eye-wi tnesses though available had  not been examned til

29.1.1993. W are conscious of the fact that nerely because
a witness was exanined after a considerable period fromthe
date of occurrence hi's evidence need not be discarded on
that ground alone but at the sane tine while testing the
credibility and assessing the intrinsic worth of such
witnesses the delay in their exam nation by the police has
to be borne in mind and their evidence would require a
stricter scrutiny bef ore being accept ed. We woul d,
therefore, apply the test of stricter scrutiny and consider
the value of their evidence. It may be stated at this stage
that even though the statenent of Vandana Todkar which was
treated as FIR did not reveal the name of any accused person
and PW 4 - Mohi nder Eknath was the first eye-witness to be
exam ned by the police on 17.1.1993 but nuch prior to that
date accused No. 1, accused No: 2 and accused No. 3 were
arrested by the police. PW1 - Ntin Pandurang, 'in his
evi dence- in-chief has stated that he coul d see through the
wi ndow of his house that four persons were sprinkling
kerosene and petrol on the doors and the roof of the house
of Rajaram Bane and those persons are : Sallo, Igbal, Kalya
Kasam and Langda Bachchan. According to the w tness he knew
these four persons fromhis childhood and he could identify
themin court. On being asked to identify them he correctly
identified accused Sallo and lIgbal. Thus, it appears that a
wi tness who was acquainted wth the accused persons right
fromhis childhood though named four of themin the chief
but could identify only two of them nanely, accused 9 and
accused 1. This itself throws considerable doubt on the
reliability of the witness. The witness had further stated
that when he saw the room occupied by his sister Vandana
Todkar has been set to fire he came out of his room and at
that point of time he could see a person called Tubelight
Baba who was holding a chopper in his hand and Baba
Ri ckshawal a who was also holding a chopper in his hand and
Musa was holding a Sword and several other persons had
gathered there. In the court, the wtness pointed out
accused No. 8 as accused Hayatu and accused No. 7 as Misa.
The witness also identified accused Tubelight Baba. The
wi tness pointed out another accused and told his nane as
SalimlIstriwala but he was actually Shai kh Sal i m Babam yan.
The witness further stated that the person by naned
Tubel i ght Baba was shown to himin the Crine Branch. If the
accused has been shown to himin the course of investigation
then the so-called identification in court is of no
consequence and cannot formthe basis of conviction. It is,
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of course, true that accused Nos. 7 and 8 have been
correctly naned and identified by the witness in court but
not the accused Shai kh Sal i m Babam yan as the nane indicated
by the accused was SalimlIstriwala and there is no nateria
on record to indicate that Shai kh Sali m Babam yan was al so
being called as Salim Istriwala. It further appears that
witness told in his evidence that even he did not know the
nanes, but t he persons who were present at the tine of
incident are also present in the court and then coul d point
out two persons who are accused Nos. 17 and 13. It nmay be
stated that the witness having not known these persons by
nane and there having not been any test identification prade
earlier by nere pointing in court after so many days, the
said alleged identification cannot be pressed into service
by the prosecution. From the evidence of this wtness it
further transpires that after the fire was extinguished he
entered into the house of Rajaram Bane and took out the
injured persons at a point of time when the police was al so
present and the injured persons were carried to the hospita
t hrough the~ Anmbul ance and he had acconpanied the injured to
the hospital —and then he renained in the hospital till next
norning and police had coneto the hospital but the police
never exam ned hi m~ or asked him anything about the
occurrence. It is really amazing to note that a w tness who
happens to be a resident of the locality where the incident
occurred and took active part in rescuing the injured
persons from the burnt house in the presence of the police
and then acconpanied them to the hospital ‘and was also
avail abl e at the hospital when police had conme but for some
nysteri ous reasons police did not choose to ask him anything
about the occurrence. This conduct on the part of the
investigation is highly reprehensible  and indicates the
cal  ousness on the part of the investigating agency in
carrying out the investigation in the case. It is al so
reveal ed from the evidence of this witness that even though
all the accused persons were present while the w tness was
bei ng exami ned but he stated that accused Lengda Bachchan
was not present in the court. I'n his forner statenent nade
to the police he had onitted to state several aspects and
t hose oni ssions have been confronted to the witness to which
he denied and the investigating officer al so had brought out
as to what the wtness stated in his examnation under
Section 161 C. P.C. and those material om ssions anpunt to
contradiction and such contradiction nmakes the wtness
unt rust wort hy.

According to PW he saw the occurrence fromthe cenent
grill of the wi ndow of his house but PWs, the draftsman, who
has been exam ned by the prosecution categorically stated in
his evidence that if a person stands inside the house of
Nitin Gardi and tries to see through window of the house
then the house of RajaramBane wll not be visible as the
cenent grill in the house of Nitin Gardi has sufficient
thi ckness and thereby obstruction is caused. This statenent
of PW 6 makes it inpossible for PW1 to see the occurrence
frominside his house as narrated by him in Court. PW1
stated in Court that police had recorded his statenent
i medi ately after the incident but the said statenent has
not been produced by the prosecution. He categorically
stated in Court that he had stated to the police when
exam ned on 29th January, 1993, that he saw Raj aram Bane
Sul ochna, Vandana, Meenakshi and Laxm bai when they were
burning with fire, but infact, he had not stated so in his
earlier statement to the police and on being confronted he
states that the had not stated so. In Court the witness had
stated that he found Rajaram Bane dead when he entered the
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burnt house. Curiously enough he had bot stated so in his
statenment recorded by the police on 29th January, 1993. Even
in his earlier statenent to the police he had not even
stated about accused persons pouring kerosene on the house
of Rajaram Bane and on being confronted he states that he
does not know as to why it has not been mentioned in his
earlier statenent. In view of the aforesaid glaring
infirmties it would be unwise to rely on this witness and,
therefore, his evidence cannot be pressed into service by
the prosecution for bringing home the charge against t he
accused persons.

PW2 - Suryakant, was a resident in the room No. 5 of
Gandhi Chawl . According to his evidence he was frominside
his house that accused Sallo was holding a plastic cane
cont ai ni ng Kerosene. But in the court when he was asked to
identify the said accused Sallo he went and pointed out one
of the accused persons in court who on enquiry reveal ed
that his name is Khwaja Sattar Shaikh. It is really amazing
that a person-who clains to be an inhabitant of the locality
for long years and clains to have closed association with
the accused persons woul d make such a wong identification
and such wong identification totally nmnakes the wtness
unbel i evabl e. Such erroneous identification can be the
result of the fact that he does not know the accused persons
at all or that he was not present when the occurrence took
pl ace. The witness, of course, correctly identified accused
No. 4 Mohd. Yusuf. Gul. He also stated that accused Baba
R ckshawal a was armed with Sallya (Iron Rod) and on being
asked to identify the said accused he pointed out to one
person who tole his —nane as -~ Mhamed Jafar. There is no
evidence to indicate that Mohamred Jafar was also conmonly
called as Baba Rickshawala. Simlarly, he stated that
accused Tubelight Baba was holding a sword and when he
poi nted out the person to whom he knew as Tubelight Baba
that person concerned revealed his name as Mistaque Yasin
Khan. Prosecution has not been able to establish any
evi dence to indicate that Mustaque Yasin Khan was al'so being
called as Tubelight Baba. This witness correctly identified
accused | gbal Hussain and accused Musa. But the question for
consi deration would be whether any credence can be given to
such identification. According to the witness he has been in
the locality since 1972 and, therefore, he knew the accused
persons personally. |If that is the correct state of affairs
it is not expected as to how he could conmt mistake in
identifying the accused Sallo who was supposed to  have
pl ayed the key role of holding a plastic cane containing
kerosene and sprinkling kerosene. Evidence of this wtness
al so indicates that he had been called to the Police Station
on several occasions and had been shown the accused persons.
If the witness knew the accused persons either by nanme or by
face, question of police showing him the accused- persons
becones irrelevant. It the witness did not know the accused
persons by name but can only identify fromtheir appearance
then a test identification prade was necessary, so that, the
substantive evidence in court about the identification
which is held after fairly a long period, could get
corroboration from t he i dentification pr ade. But
unfortunately the prosecution did not take any steps in that
regard and no test identification prade had been held. Then
again if the police shows the accused persons in the police
lock-up to the identifying witness then the so-called

identification loses its value, inasmuch as, it 1is only
because of the police showing the persons, the witness is
being able to identify the alleged accused. It is further

revealed from the evidence of this wtness that when the
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accused persons were pouring kerosene on the house of
Raj aram Bane t he door was open and Raj aram Bane | ater cl osed
the door when the witness also closed the door of his house,
obviously, referring to the period when the accused cane.
This on the face of it is inprobable inasmuch as if accused
persons are seen to be pouring petrol and kerosene on the
roof of the house, where people has taken shelter nobody
woul d close the door so as to give opportunity to the
accused persons to achieve their goal of burning the persons
inside alive. On the other hand the normal human conduct is
that the persons would come out of the house irrespective of
the danger which they may face even coming out. |If his
statement to the police ‘recorded under Section 161 Cr.P.C
is conpared with the statenent in court it appears that
there has been material’ contradictions and oni ssions which
woul d make his statement wholly unbelievabl e and unreliable.
If, GQullu was holding a cane containing kerosene and poured
kerosene on the house of Rajaram Bane as stated by the
witness in court there cannot be any possible explanation
why that did not find place in his earlier statement nade to
the police. The said statement nade to the police had been
duly confronted and the witness nmerely adnits the fact. Such
a glaring omssionin the earlier statenent of the witness
in respect of the nost inportant aspect of Gullu s conduct
unhesitatingly points out to the wunreliability of the
witness. In the court the witness had stated that he could
see the incident from the w ndow of the house where he was
staying but he did not state so while being exani ned by the
Police under Section 161 C.P.C. It is also interesting to
note that while the witness inhis statement under 161 had
stated that Sul ochana, — Vandana, Naina had several burn
injuries and Sandeep and Sail esh had m nor burn injuries but
in that court he stated that he saw only one injured person
- nane - Sul ochana and on being confronted he stated that he
cannot ascribe any reason as to why police had recorded such
incorrect statenent. Wile according to this w tness accused
Sallo (A-9), @llu (A-4) were the persons who were pouring
petrol and kerosene on the roof of Rajaram Bane's room but
according to PW1 accused No. 1, accused No. 17 and Langda
Bachchan were pouring petrol and kerosene. According to this
wi tness he had seen accused Baba Tubelight, Misa, Baba
Ri ckshawal a sonmetines in February 1993 in the Police Station
while these people were in the police |ock-up but eh case
reveal s that accused No. 15 Baba Tubelight was arrested only
on 23rd of July, 1993 five nonths after the witness saw him
in the police lock-up. Simlarly, accused No. 11 was
arrested on 20th April, 1993. No explanation.is forthcom ng
as to why the accused persons had not been arrested even
though they had been shown to the witness at the police
station much earlier. Then agai n Kasi m Badshah, accused No.
17 was shown to the witness on 20th of March, 1993 at the
Police Station and the said accused was arrested on 21st
April, 1995 and when the witness was asked to identify in
court he even could not tell the said person was present in
the court. The witness in his evidence has stated that he
did not see who actually lit match stick and put on fire the
house of Banne but later he could only see the fire.
According top the witness on the very night of the incident
at Jogeshwari Police Station he had narrated the entire
i ncident and the police also reduced the same in witing but
the said statement has not seen the light in course of the
crimnal proceeding. In this state of affair, it is
difficult to rely on any part of the statenment of PW2, who
in our opinion is a wholly unreliable wtness.

PW 3, Shivaji Shankar Todkar, is the husband of Vandana
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and his two sons are Sandip and Sailesh. Vandana died on
account of burn injury bin course of the incident.
Admittedly, he was a resident of the locality. PW1 is the
brother of his wi fe Vandana. He has deposed in court that on
the night of 7th January, 1993 the atnmosphere was tense and
the Mslim people were threatening the Hi ndus. He
categorically stated that he would not be in a position to
tell the nanes of the persons who were threatening but he
can only identify them by faces and when the w tness was
asked to identify the persons who were threatening from
amongst the persons in the dock he pointed out at two
accused persons who told their nanes as Mhamed | gbal

accused No. 1, and Mdosa Yakub, accused No. 7. The val ue of
such identification wll be discussed at a |ater stage but
he redeening feature is that while this witness has been
residing in the locality for fairly long period and was
ot herwi se known to the accused persons and according to him
several accused persons were threatening in the locality
before the actual incident of setting fire, it is inpossible
to believe “that even by facial identification he could only
poi nt out - two of them H s evidence in court discloses that
while he was there in his house with his wi fe Vandana and
the two sons he heard a chaos and he found that accused
persons are dissuading them from sitting outside, and
therefore, they all went inside their respective roons. At
the next breath he /stated that his wife took his two sons
and all three went inside their respective roons. At the
next breath he stated that his w fe took his two sons and
all three went inside the roomof Rajaram Bane whereas the
wi tness hinmself stayedin the room of Chuahan, another
person in the locality.  This conduct on the -part of the
witness is highly inprobable inasmuchif he was scared to
remain alone wth his fanily nenbers in their own room and
wanted to say inside the neighbour’s  room then it is
expected from all of them they would remain together

Further if he was expecting trouble from accused persons as
stated in his evidence it is highly inprobable that he would
| eave his wife and children in  one place and he hinself
would stay in some other room The place fromwhere the
wi tness has state to have seen the occurrence-is frominside
Chuahan’s room though open place at upper portion of the
door and he is supposed to have stood over a stool  and
wi tnessed the occurrence. The witness in his evidence has
stated that he does not know the nanes of the persons who
were holding the petrol cane and on being asked to identify
themin court he stated that he would not be in a position
to identify anybody as all the persons were having simlar
appear ance. According to this witness after the fire was set
in when police people arrived at the place occurrence the
accused persons ran away and at that point of tine his wife
Vandana and two sons Sandip and Sailesh as well -as Naina
Bane cane fromthe back side of the house of Rajaram Bane.
He then entered inside the house of Rajaram Bane and saw
Sul ochana Bane 1lying with burn injuries on the cot and he
al so saw RajaramBane wth flames all over the body. He
further saw Kamal a Batal u and Laxm Batalu were |lying on the
ground with burn injuries and Mnakshi was lying in the
bathroomwi th burn injury. This part of the evidence of this
witness is totally at variance with the evidence of N tin,
PW1, since according to Nitin it is he who acconpanied the
injured persons to the Cooper Hospital by an Anbul ance and
no police man travelled in the Anmbulance along with the
injured persons. He also stated in his evidence that
I nspector Mahadi k showed himall the accused persons in the
office of Crime Branch at Boribandar but he does not
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remenber the nanme of any of these five persons. Even on
bei ng asked by the court to identify those five persons he

candidly stated that he cannot identify anybody else
excepting one person and that person told his name to be
Mohamed | gbal. Thus, neither he know t he nane of those

five accused persons who were shown to himby the I nspector
Mahadi k nor even was able to identify themin the court. It
is interesting to note that he had deposed in his evidence
that when the police was recording the statenment of the five
accused persons shown to himbut his statenent was not
recorded at all and it is again two or two and a half nonth
thereafter he was called by the police to the office of
Crinme Branch at Andheri and then his statenent was recorded.
In the cross-examnation it has been elicited from this
wi tness that house of “RajaramBane is not visible from
inside his house. It~ was-also elicited that when his wife
and children went to the house of Rajaram Bane being afraid
of staying alone'in their own house, he went to the house of
Chauhan as Chauhan had i nvited him for tea. This
expl anati'on-offered by the witness.is hardly believable. He
had indicated in his statenent recorded by the police that
after he tried to extinguish the fire he learnt that his
wi fe Vandana and two children and wfe and daughter of
Batal u were found insider the house of Raj aram Bane, whereas
in his evidence in court he gave a conpletely different
pi cture and on being confronted he stated that the statenent
recorded by the police is not correct. According to the
witness while he was in the Minicipal School he was called
to the Jogeshwari Police Station by a Police officer and his
statenment was recorded but infact the 161 statenment has been
recorded by the Crinme Branch. In view of the ‘aforesaid
i nherent inprobabilities in the statement of the witness in
the court and the contradictions and om ssions w tness had
made in his statenent recorded by the police no part of his
evidence can be relied wupon-and it nust be held that he is
thoroughly and unreliable wtness.

PW 4, another eye-witness to the occurrence was
residing in roomNo. 3 of Gandhi Chawl at the rel evant point
of time and he was there since 25 years. He deposed in court
that on 7th of January, 1993 while he was sitting on the ota
in front of his house at 9.30 p.m 15 persons - came and
threatened them as to why they are sitting outside.
According to the witness the persons were arnmed w th swords,
iron rods and choppers. He stated that the names of those
persons were |qbal Madar, Shaikh, Kaliya Kasam Langda
Bachchan, Sallo Sattar, Irfan Roshan Barafwala, Baba
Tubel i ght, Baba Ri ckshawal a, SalimlIstriwala, Gullu, Hayatu,
Mbosa and Salim Sagir Khan. But on being asked to identify
themin court, though he could correctly point out sone but
could not correctly point out sone others. The person whom
he pointed put as Baba Tubelight told his name as Mishtaque
Yasin Khan; the person whom he pointed out as @ Salim
Istriwala told his name as Salim Babum yan Shaikh; the
person whom he pointed out as Hayatu told his nane as Hayat
Waris; and there is no material to co-relate that these
accused persons had nick nanme by which the wtness knew
them According to the wtness the accused Noor Mhamrad
Khan was spreading petrol on the door of Rajaram Bane but
sai d Noor Mhammad Khan has al ready been acquitted. He al so
stated in his evidence that he had been called to the office
of the crime branch at Crawford Market where |Inspector
Mahadi k showed him four accused persons and they were
accused | gbal Madar Shai kh and accused Gullu (accused No. 1
and 4 respectively). Wien he was asked to point out and
identify the other accused persons he could only point out
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two of themand not others. It is his statement on court, he
stated that he was called to the office of crime branch at
Crawford Market after one nonth where police showed him
accused No. 14 - Tubelight Baba and agai n about one or one
and a half nonth after he was called to the office of crinme
branch at Kandivali where police showed hi maccused Mohammad
Irfan Roshan Barafwala, who has been acquitted by the
learned trial judge. The witness further states that he was
called tot he office of crime branch at Andheri where police
showed him accused Salim Istriwala and again 15 days
thereafter he was shown soneone of the accused persons whose
nane he does not remenbers. If the witness was called to the
police station while the accused persons were in police
| ock-up and the witness  had been given the opportunity of
seeing those persons in the police lock-up then the so-
called identification nade by the witness in court is of no
significance. In cross-exam nation when this wtness was
confronted with his earlier statenent on account of materia
om ssi ons ‘and vari ations the wtness explai ned that what has
been recorded inthe wearlier statenent is not correct and
he does not know why the  police has nentioned so. Even in
the earlier statement of this w tness recorded on 17.1.1993
he had not stated that the accused persons came to the Chaw
at 9.30 p.m and went away and again canme at 11.00 p.m
though in court he 'has stated so and on being confronted h e
replied that police has not erroneously recorded the sane in
the earlier statenent. While other w tnesses had stated that
some of the accused' persons were  sprinkling kerosene and
petrol on the roof - of Rajaram Bane’'s house this wtness
introduced a story that kerosene cloth balls were being
thrown on the door and ota of Rajaram Bane’s house. 1In his
statement to the police recorded on 17.1.1993 he had
categorically stated that when injured persons were brought
out side the house of Rajaram Bane for the first time he came
know that his sister M nakshi was also inside the house of
Raj aram Bane whereas in his _evidence in court he
categorically stated that he had not |earnt about the
presence of his sister earlier and while extingui'shing the
fire he knew the sane and on being confronted wth the
earlier statement recorded by the police he nerely replied
that the statement recorded by the police is incorrect. On
bei ng cross-exam ned as to why he has not stated to anybody
el se that he saw the accused persons while putting the house
to fire, he answered that he was nentally confused and
therefore did not approach anybody and even did not tell the
police even though police reached the spot of occurrence
soonafter. This wtness in court had wongly identified
accused No. 2 by saying his nanme as Salim Khan Shabir. He
was not able to identify accused No. 1 and pointed out
towards accused No. 5 on being asked to identify accused
No. 1. According to him accused Noor Mhamad “Khan was
spreadi ng petrol fromcane and said Noor Mohamad Khan has
been acquitted. In view of the af oresaid i nher ent
i nconsi stency and inprobability in his evidence in court and
inview of the fact that even those accused persons who
could be correctly identified by the witness have been shown
to him by the police on different occasions while the
accused persons were in the police |ock-up and in view of
the fact that he has not been able to identify many of the
accused persons even though he clains to be residing in the
locality for 25 years and for other inprobability in his
evi dence as discussed above it would be highly wunsafe to
rely on his evidence and in our considered opinion the
wi tness nust be held to be a wholly unreliable wtness.

The next eye-witness is PW-9 | Laxnmibai Gardi, who
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happens to be the nother of Ntin as well as deceased
Vandana. She frankly stated in court that she woul d not be
able to identify any of the persons who were threatening in
the locality nuch prior to the incident. She stated in court
that she had been called tot he Andheri Police Station where
she could identify tow of the accused persons and one of
themwas Jada Karimbut she was not able to identify himin
the court. According to her evidence though she had
identified 4 of the accused persons at Borivli Police
Station but neither she can tell their names nor can she
tell the court as to whether those accused persons are
present in the court. 1In her evidence in court she stated
that these accused persons were not threatening the H ndus
during one nonth prior to the incident which is at variance
with the evidence of all other w tnesses. She also like
ot her eye-witnesses stated that the crime branch police had
shown her 3 or 4 accused persons on 22nd of March, 1997 but
she was™ neitherin aposition to identify themeven by face
nor could she tell their names. " She deposed in court that
when the " miscreants set fire to the house of Rajaram Bane
her daughter Vandana was inside the house and she coul d hear
her voi ce who was shouting and calling her to save her. This
statenment can hardly be believed in the scenario in which
the room in question is-alleged to have been set afire. She
al so stated in her evidence that her daughter along with her
sons climbed up on /the roof and junped on the backside on
the ground at the back side of the house of Raj aram Bane. W
fail to wunderstand how the witness could state so, when she
was in her house. Coming to the identity of the accused
persons the wtness candidly stated in court "I cannot
identify the persons who are present or were present at the
time of incident in the gang of 20 to 22 persons. Today |
cannot identify the persons who were threatening for about

one month prior to the incident." ~According to the w tness
though she had identified earlier accused Jada Karimin the
office of the police at Andheri but in court she will not be

ina positionto identify the said Jada Karim in. This
statenent itself nmakes her whol Iy unreliable wtness
i nasmuch as if she knew Jada Karimand could- identify on
earlier occasion there was nor reason why she was not in a
position to identify the accused in court. Then again the
hol e thorough which she stated to have seen the occurrence
was a cenent grill w ndow and the electric neter board had
been installed right on the front adjacent to the w ndowand
it would be difficult for a person to see the occurrence in
the house of Rajaram Bane through that w ndow. She had been
confronted wth her statenent recorded on di fferent
occasi ons wherein there had been material om ssions and she
only states that the wearlier statement is not correct and
she has not stated so before the police. She admitted that
she learnt for the first time when Vandana and her -t ow sons
cam before her after the fire took place that Vandana was
i nsi de the house of Rajaram Bane even though earlier she had
stated that she could hear her cries frominside the house
of Rajaram Bane. On the aforesaid prem ses the evidence of
this witness does not inspire any confidence and we do not
think it is safe to rely on her testinony for convicting any
of the accused persons.

The only other witness on which the prosecution relied
upon to bring home the charge agai nst the accused persons is
Kri shna Hari shchandra Kate, PW-10, who was also residing in
Gandhi Chawl. He is brother of PW2 and his statement was
recorded by the police for the first tine on 29th of
January, 1993. He had stated in his evidence that he was
called to the office of the crime branch where police showed
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him3 to 4 accused persons but he neither known their nanes
nor would be in a position to identify themin the court
even by face. It is his further evidence that he was called
upon by the police 15 days thereafter and he was shown
anot her accused person but he does not renenber the name of
that accused person nor in a positionto identify himin
court. He also stated that he was called to the Police
Station at Kandivli on 22.4.1993 where police showed himone
accused but he does not know the nane of that accused person
nor he can identify the sane by face. Though in the Court he
had stated that between 6th Decenber, 1992 to 7th of
January, 1993 the goondas of the locality were threatening
them but he had not stated so in his earlier statenent nade
before the police. In the court he had also stated that he
had never nmmde any conpl aint on that score before. On being
cross-exam ned he candidly admitted that he could not insert
his head through the grill to see what is happeni ng outside,
and therefore, he clinbed on a loft and fromthere he could
see the /incident ~through the w ndow. But neither the
i nvestigating of ficer nor any other person has stated about
the existence of such a loft. It was elicited in his cross-
exam nation that he was sitting inside the house fromthe
time when the accused started pouring kerosene till the
accused went away i s not correct. A scrutiny of his evidence
clearly indicates /that it bristles with inconsistencies and
i nprobabilities and the witness has contradicted fromhis
statenment nade to the police which nakes ~him thoroughly
unreliable and it is difficult for us to place any reliance
on the testinony of such witness.

M. Nargol kar the | earned senior counsel appearing for
the State of Mharashtra, however, contended that no doubt,
there has been several omissions on the part " of the
witnesses in their statenent under 161 but those om ssions
woul d not inpeach their evidence, in any manner, so far as,
the basic prosecution case ‘is concerned and the case being
one under TADA and the circunstances under which the
Wi t nesses have given their evidence, the court would be
justified in separating the chaff from the grain and on
accepting the grain can base conviction in view of the
corroboration it gets from other evidence. This subm ssion
of the |earned counsel for the respondent suffers froma
m sgiving as | aw does not nmeke any distinction in the matter
of appreciation of evidence in a case under TADA or under
normal crimnal |aw. This question had been answered by this
Court in a case in sonmewhat similar circunstances in DILAWAR
HUSSAIN v. THE STATE OF GUIARAT & ANR [JT 1990 (4) S.C
282], wherein it has been observed

M sgiving, also, prevailed about

appreci ation of evidence. Wthout

adverting to submi ssions suffice it

to nmention that credibility of

Wi tnesses has to be nmeasured with

same yardstick, whether , it i s an

ordinary crine or a crine emanating

due to communal frenzy. Law does

not make any distinction either in

| eadi ng of evidence or in its

assessnent. Rule is one and only

one, nanely, if depositions are

honest and true. Vet her the

wi tnesses, who claimto have seen

t he i nci dent in this case,

withstand this test is the issue.

W are quite aware of the principle that in a country
like India where it is difficult to find witness who has not
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made any enbellishnment or exaggeration, and therefore, in
such case Court would be justified in separating the chaff
fromthe grain an d then act upon the grain. But where the
evi dence consists of only chaff as in the present case,
guestion of separating chaff fromthe grain would not arise.

Then again when all the eye-wi tnesses suffer fromthe sane
infirmties as has been discussed by us, question of one
corroborating the other would not arise,. |If a witness is

partly reliable and partly unreliable then one may | ook for
corroboration to the reliable part of the ocular version of
a witness. But if a witness is wholly unreliable as has been
assessed by wus, the question of corroboration does not
arise. It is no doubt true that the incident with which we
are concerned in ‘the present case was a ghastly one and one
account of communal frenzy several people belonging to one
conmunity were burnt alive by some others but unless and
until the prosecution evidence conclusively establishes
those others, as the perpetrators of the crinmes, it is not
possi ble for ~a court of law to record conviction on nere
conj ectur'esand hypot hesi s.

As we have discussed earlier the investigating agency
nerely on suspicion have roped-in the persons belonging to
the other commnity who were residing in the locality and
then sonmehow trying to get them identified through the
wi t nesses who belong to the comunity from where the people
were burnt alive and the | earned Designated Court was swayed
away by the so-called evidence of identification and based
the conviction. We have already discussed as to how
unreliable the evidence of these eye-w tnesses and not court
on the basis of such unreliable evi.dence  can base
convi ction, howsoever, —ghastly the crime my be. In the
af oresaid prem ses we set aside the conviction and sentence
passed by the |earned Designated Court under the provisions
of TADA as well as under different Sections of the Indian
Penal Code and direct that the appellants be set at |iberty
forthwith unless they are required in any other case.




