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                           RECORD OF PROCEEDINGS

                      CIVIL APPEAL NO(s). 176 OF 2000

M/S.INTERNATIONAL AUTO LTD.                                 Appellant (s)

                        VERSUS

COMNR. OF CENTRAL EXCISE (BIHAR)                            Respondent(s)

(With office report )

WITH Civil Appeal NO. 4086-4087 of 2001
(With office report)

Date: 17/03/2005  This Appeal was called on for hearing today.

CORAM :
        HON’BLE MRS. JUSTICE RUMA PAL
        HON’BLE MR. JUSTICE ARIJIT PASAYAT
        HON’BLE MR. JUSTICE C.K. THAKKER

For Appellant(s)          Mr. P.C.Jain,Adv.
                     Mr. Rajesh Kumar,Adv.

                   Mr.V.Sridhar,adv.
                   Mr.Vishwanath Shukla,adv.
                   Mr.Alok Yadav,Adv.
                     Mr. V. Balachandran,Adv.

For Respondent(s)         Mr. R.Mohan,ASG.
                   Mr. Naveen Prakash,Adv.
                     Mr. B. Krishna Prasad,Adv.

           UPON hearing counsel the Court made the following
                               O R D E R 

                       The appeals are allowed.

                  [SUMAN WADHWA]         [MADHU SAXENA]
                   COURT MASTER                  COURT MASTER

                  Signed order is placed on the file.

                    IN THE SUPREME COURT OF  INDIA
                      CIVIL APPELLATE JURISDICTION

                     CIVIL APPEAL NOS. 176 OF 2000



              M/s. International Auto Ltd.             ..  Appellant

                      vs.

              Commnr. Of Central Excise
              (Bihar)                                  .. Respondent

                                       WITH

                 CIVIL APPEAL NOS. 4086-4087 OF 2001

                                   O R D E R

      In CA No.176/2000

              The   appellant   is   a   job   worker   manufacturing

      floor plates assemblies for TELCO.  These floor plate

      assemblies   are   used   by   TELCO   in   the   manufacture   of

      excavators.   TELCO   made   available   several   inputs   to

      the   appellant   for   the   purpose   of   manufacture   of   the

      assemblies   on   which   credit   had   been   taken   by   TELCO.

      The appellant used TELCO’s inputs as well as its own

      inputs   in   manufacturing   the   assemblies.   It   cleared

      the   assemblies   from   its   factories   upon   payment   of

      excise   duty   on   the   completed   floor   plate   assemblies

      by including  the  value  of  only  the  inputs   put in   by

      the appellant and adding thereto its service charges.

              By   show   cause   notice   dated   22.2.1994,   the

      appellant was called upon to show cause as to why it

      should not be charged with short levy of excise duty

      for   the   period   28.2.1993   to   31.8.1993   on   the   ground

that  the  value  of  the  TELCO’s  inputs  in  the 
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assemblies   should   have   been   included   in   the

assessable value of the assemblies.

        The   Departmental   Authorities   confirmed   the

demand   and   also   levied   penalty   on   the   appellant’s

having   negatived   its   contention   that   the   demand   was



in any case barred by limitation.

        The   Tribunal   upheld   the   finding   of   the

Departmental Authorities on the basis of the decision

of   this   Court   in  Burn   Standard   Company   Ltd.   and

another  vs.  Union   of   India  1992   (60)   E.L.T.   671   =

1991   (3)   SCC   467   but   reduced   the   penalty   to

Rs.25,000/-

        Before   us   learned   counsel   appearing   on   behalf

of   the   appellant   has   submitted   that   the   entire

transaction   between   the   TELCO   and   the   appellant   was

covered   by   Rule   57-F(2)(b)   of   the   Central   Excise

Rules   1944.     Under   these   Rules   the   assessee   is   the

manufacturer   of   the   final   product,   in   this   case,

excavators.  The manufacturer  of the final product is

permitted   to   remove   inputs   to   a   place   outside   the

factory   for   the   purpose   of   manufacture   of

intermediate   products   so   that   they   are   returned   to

the   factory   for   further   use   in   the   manufacture   of

final  products.    In such  a case  the  credit  is   taken

by   the   manufacturer   of   the   final   products   on   the

inputs   purchased   by   it   which   are   made   available   to

the   intermediate   product   produces.   Modvat   credit   is

taken by the manufacturer of the final product on the

inputs   supplied   by   it   to   the   manufacturer   of   the

intermediate   products   which   credit   is   reversed

ultimately   when   the   final   product   is   removed   from

such   manufacturers’   factory.     As   far   as   the

appellant, (the intermediate purchaser) is concerned,

it is   not liable  to pay  duty   on  the  inputs   supplied

by TELCO since it had not taken the 
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credit   for   the   modvat   in   respect   of   inputs.   It   is



submitted   that   it   cannot   be   called   upon   to   pay   the

duty in respect of those inputs nor can the value of

the   inputs   be     added   to   the   excisable   value   of   the

assemblies.

        We are of the view that  the submission  of the

appellant   is   correct.     The   Tribunal   appears   to   have

been     confused   between   the   manufacture   of   the   final

product,   namely,   excavators   and   the   manufacture   of

the   intermediate   product,   namely,   the   floor   plate

assemblies.   The scheme of modvat permits the person

who   clears   the   ultimate   final   product   to   take   the

benefit of the modvat scheme at the time of clearance

of such final product.  The manufacturer of the final

product,   in   this   case   TELCO,   would   therefore,   be

entitled not only to adjust the credit on the inputs

supplied by it to the intermediate purchaser such as

the   appellant   but   also   to   the   credit   for   the   duty

paid   by   the   intermediate   purchaser     on     its

products.   The  reliance on the 

decision in Burn Standard Company Ltd. (Supra) by the

Tribunal was misplaced.   That case has no doubt held

that the value of the free inputs were to be included

in   the   final   product.     In   that   case,   the   final

product   was   wagons   and   the   question   was   whether   the

items   which   were   supplied   free   by   the   Railway   Board

to   the   assessee   could   be   included   in     the   value   of

the   wagons.     This   Court   came   to   the   conclusion   that

it could.   The first distinguishable feature is that

this   Court   in   that   case   was   neither   concerned   with

the   modvat   scheme,     nor   with   the   provisions   of   Rule

57-F(2)(b).         Furthermore,   the   Court   was   not

considering a situation where the question was of the

liability   of  an   intermediate  product  being   subjected

to   excise   duty.     What   was   in   consideration   was   the



final product, namely, wagons.
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        In   this   appeal   as   we   have   already   noted,   the

final   product   was   the   excavator.     According   to   the

modvat   scheme,   it   is   the     modvat   of   such   final

product   which   would   have   to   include   the   cost   of   the

inputs and in respect of which modvat credit could be

taken at the time of clearance of the final product.

The   Tribunal   having   misconstrued   the   provisions   of

Rule   57-F(2)(b),   its   decision   cannot   stand.     The

decision of the Tribunal is accordingly set aside and

the appeal is allowed.

In CA Nos.4086-87/2001

        For   the   reasons   elaborated   by   us   in   the

judgment   delivered   in   CA   No.176/2000   (M/s.

International   Auto   Ltd.   vs.   Commnr.   Of   Central

Excise,   Bihar)   these   appeals   must   be   allowed.     The

penalty   imposed   on   the   appellant   is   set   aside.

However,   it   is   recorded   that   the   appellant   is   not

claiming refund of any duty that had been paid by it

pursuant to the demand which is set aside by us.

        These appeals are accordingly allowed.

                                  .................J.
                         (RUMA PAL)

                                  ....................J.
                                  (ARIJIT PASAYAT)

                                  ....................J.
                                  (C.K.THAKKER)



 New  Delhi;
 March 17, 2005.


