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B. P. JEEVAN REDDY, J.

Leave granted.

This appeal is preferred against the order of the
Bonbay High Court dismssing the review petition filed by
the appellant. The review petition was filed by the

appel | ant agai nst the order dismissing his wit petition by
Di vi sion Bench. The matter wunder the |and Acquisition Act,
1894.

By a notification dated Novenber 29, 1979 issued under
Section 4 of the Land Acquisition-Act, 1894 [the Act], two
pi eces of land were notified for acquisition for a public
purpose, to wt, "for Bonbay Electric Supply and Transport
Undertaking for bus station." The two pieces of [|and
notified are C. T.S. No.218 adneasuring 1759 sqg.ntrs. and
C.T.S.No. 211 adneasuring 370 sqg.ntrs. The appel l'ant cl ai s
to the owner of C T.S No. 211. The declaration under
section 6 was made on Decenber 16, 1982. C T.S. No. 218
bel ongs to a Church but there are others who claimto have
interest in the said land, viz., Vijayanand Singh and
Gayatri Darshan Cooperative Housing Society. The BEST
entered into a settlenent with the said two persons
wher eunder and extent of 906 sg.mrs. was given on a
perpetual |ease to BEST free of any charge, i.e., Re.1l/- per
annum The |ease deed executed by the said two persons in
favour of the Bonmbay Municipal Corporation [representing
BEST] is dated August 21, 1986. The renmining portion was to
be utilised by the said persons for their won purposed
i ncluding construction of a multi-storeyed conplex for the
enpl oyees of Bonbay Municipal Corporation. Under the said
settlenent, the said two persons also agreed to construct a
bus station, in the portion | eased out to BEST, at their own
cost and hand it over to the BEST free of <cost. This
settl enent was brought to the notice of the Land Acquisition
Oficer by the Additional Collector through his letter dated
Sept enber 5, 1986. On Septenber 18, 1986, the Land
Acqui sition O ficer passed his award wherein he referred to
the aforesaid settlenent brought to his notice and, on that
basis , did not deal with or nmake any award of conpensation
with respect to C.T.S.No. 218. Hi s award was confined only
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to CT.S.No. 211. Wien the appellant cane to know of the
aforesaid facts, he addressed a letter to the authorities
contending that exclusion on C. T.S.No. 210 from acquisition
and passing the award only with respect to C.T.S. No. 211 was
illegal. On Novenber 10, 1986, he filed a wit petition
chal | engi ng acquisition of C. T.S. No. 211 on various grounds.
The writ petition was summarily disnissed by a |earned
Single Judge by his order dated Decenber 8, 1986 agai nst
which the appellant preferred a wit appeal/Letters Patent
Appeal No. 1868 of 1986. The Letters Patent Appeal was
allowed and the wit petition restored to file. It came up
for hearing before a Division Bench on June 15, 1995. (On
that day, the advocate for the appellant asked for an
adj our nnent and on that  being declined, reported "no
instructions". The wit petition was dismssed with costs.
The appellant then filed ~a review petition contending that
the statenent by hi's counsel on June 15, 1995 that he had no
instructions was* a false one and that the advocate had not
really contracted him He requested that the wit petition
may be heard on nmerits. The Division Bench heard the parties
at length _and dismssed the wit petition again. It opined
that having regard to the fact that the wit petition again

It opined that having regard to the fact that the
acquisition notification was issued in 1979, that the wit
petition has been/pending in the Hi gh Court since 1986 and
nore particularly, having regard to the pur pose of
acquisition, no interference was warranted under Article 226
of the Constitution. The Division Bench also went into the
nerits of the case and rejected both the contentions of the
appel lant on that score, viz., (1) that the public notice
under Section 4(1) of the Act was not served upon the
appel lant and (2) that the acquisition proceedings are
vitiated by nualafides. The plea of mal afides put forward by
the appellant was based upon the following facts: the
promoters of the Gayatri Darshan Cooperative Housing Society
had entered into an agreenent on sale with Vijayanand Singh
who clains to be the owner of C T.S No. 218. The society
fornmed by the enpl oyees of the Bonbay Municipal Corporation

The pronoters of the society wanted to purchase the
appellant‘s plot with a view to obtain frontage on the road.
The negoti ati ons, however, failed whereupon with a viewto

deprive the appellant of his title and interest  on
C.T.S.No. 218, the pronmoters got the user of the said plot
changed from "residential" and "fish narket". The said

change of wuser in the devel opnent plan was approved by BEST
and the Corporation contrary to law. As stated above, the
Hi gh Court rejected the plea of nmalafides. The H gh Court
al so observed that one Msquitta clained to be the owner of
C.T.S.No. 211 and that he had also appeared in the /'|and
acqui sition proceedings whereas the appellant entered the
pi cture nmuch later. It is not even clear, the H-gh Court
observed, whether the appellant had any interest in the said
plot on the date of issuance of notification under Section
4.

Sri Parag Tripathi, |earned counsel for the appellant,
urged the followi ng contentions:
(a) that once a notification under Section 4(1) of the Act
was issued with respect to CT.S.No. 218 as well as
C.T.S.No. 211, the Land Acquisition Oficer was bound to
pass an award with respect to both the pieces of land. He
had no jurisdiction or authority not to pass the award in
respect of C T.S.No. 218 on the ground of an alleged
settlenent reported to him by the person for whose benefit
it was being acquired. Until and unless a notification was
i ssued under Section 48 of the Act, the Land Acquisition
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Oficer had no option but to pass an award with respect to
both the lands notified. The illegality committed by the
Land Acquisition officer in not passing an award wth
respect to C T.S. No. 218 vitiates the award as a whole; it
is liable to be struck down even with respect to C.T.S. No.
211.

(b) The result of the alleged settlenent between the BEST
and the two persons aforesaid [Vijayanand Singh and the
Housing Society] is that as against the total extent of 1759
sq.nmrs. in C.T.S.No. 218 notified for acquisition, the BEST
is satisfied with only 906 sg.ntrs. Together wth 370
sg.mrs. in C.T.S.No. 211, the BEST would be having
approximately 1276 sqg.ntrs. which is obviously sufficient
for its purpose, viz., for establishing the bus station. If
an extent of 1320 sqg.nmrs. is sufficient for its purposes,
there is no explanation why a larger extent of 2129 sq.
nrs. was notified for acquisition. It was not open to BEST
[ Bombay Muni ci pal Corporation] to give up a part of the |and
proposed to be acquired under a private treaty with the
persons interested. The very fact that part of the Iland
notified for —acquisition for an alleged public purpose has
been surrendered to others including for the purpose of
constructing a residential conplex for the enpl oyees of the
Bonbay Munici pal Corporation shows that the alleged public
pur pose nentioned in the notification under Section 4 is not
real and is only aruse to help the aforesaid housing
soci ety. The plea of mal afi des has been erroneously rejected
by the Hi gh Court.

(c) The mal afides of the BEST is also evident fromthe fact
that it has not yet got possession of even the 906 sq.ntrs.
which it bargained under the settlenent. A good anount of
litigation has ensued and is pending in that behalf. The
church is disputing the settlement and no bus station has
been established so far on the Jland. Al this shows that
entire proposal for acquisition has failed, minly on
account of the private settlenent between BEST and the said
two persons. Acquisition of C.T.S.No. 211 wth /'a snal
extent of 370 sqg.ntrs. Serves no purpose.

On the other hand, Sri T.R - Andhyarujina, learned
Solicitor Ceneral, supported the validity of the acquisition
of C.T.S.No. 211. He submitted that the settlenent was
arrived at in good faith and in the interests of the BEST
which is evident from the fact that the BEST got an extent
of 906 sqg.ntrs. free of cost on perpetual |ease. |In addition
to that, it has also got a bus station to be constructed by
the said two persons free of any cost to the BEST. It is
true, the learned Solicitor General said that the proper
course would have been to have a notification issued under
Section 48 of the Act deleting C.T.S. No.. 218 /from
acqui sition by that was not done because of the constriction
of time. The award had to be passed on or before Septenber
23, 1986 and waiting for a notification under Section 48
woul d have meant dropping the acquisition proceedings
altogether in as much as no award could have been passed
after Septenber 23, 1986 by virtue of the provisions
contained in Section 11 of the Act. It was for this reason
that the award had to be and was passed on Septenber 18,
1986. The Ilearned solicitor General further subnmitted that
in the context of the above facts, the circunstance that the
award passed by the Land Acquisition Oficer does not
pertain to C T.S. No. 218 cannot constitute a ground for
guashing the acquisition with respect to C T.S. No. 211 so
long as the public purpose behind its acquisition renained.
The nmal afides is totally unacceptable and has unacceptabl e
and has rightly been rejected by the Hi gh Court.
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We are of the opinion that the straight-froward course
for the Land Acquisition Oficer and for the BEST [ Bonbay
Muni ci pal  Cor porati on] was to press ahead with the
acqui sition proceedings even with respect to C T.S. No. 218
and have it acquired according to law, along with C T.S. No.
211. Instead of adopting the straight-forward course, the
BEST entered into a settlenent wthe the aforenentioned
vi jayanand Singh and the housing society- and that seens to
have spawned a good amount of litigation. It is said that
some suit is still pending with respect to C. T.S.No. 218
May be or may not be. But one thing is clear: all this could
have been avoided and the |and could have been acquired for
the BEST by pressing ahead with the Iland acquisition
proceedi ngs, in which case; the land would have vested in
the government free of  all clains and which could have in
turn been vested in Bombay Mini ci pal Corporation [BEST]. Not
following this course  has led to per haps avoi dabl e
l[itigation though it si true, the BEST claim to have
obtained half ~the extent in C T.S.No. 218 free of cost in
addition to  the bus station.” W presune that the settlenent

aforesaid  was entered i nto by Borbay Muni ci pa
Corporation/BEST in good faith and with a viewto advance
the interests of BEST and that the error, if any, is an

error of judgment.

Coming to the first <contention of Sri Parag Tripathi,
we agree with the proposition of law that once a
notification under Section 4 and a decl aration under Section
6 of the Act is nmade, the Land Acquisition Oficer has no
power to decline to pass the award in respect of the |and(s)
notified, either partly or wholly. Unless and until the |and
(s) are denotified under and-in accordance wth Section 48,
the Land Acquisition Oficer has to pass .an award wth
respect to the lands notified. Sri ~Tripathi may ‘also he
right in saying that Land Acquisition Oficer 'had no
jurisdiction to take notice of a private settlenent and
making it a basis for not passing the award with respect to
C.T.S.No. 218. But the question.is whether it can be said in
the facts and circunstances of this case, ‘that the
acquisition of C T.S. No. 211 is liable to be quashed on the
said ground. We think not. We have already held that in the
absence of any material to the contrary, we must assume that
the said settlenent was arrived at keepingin view the best
interests of BEST. Even the 906 sq.ntrs. of |and obtained on
perpetual |ease under the settlenent is neant for being used
for the purpose stated in the notification under Section 4.
There is also no material to show that the purpose stated in
the said notificationis not true or real. The fact that
instead of 1759 sqg.nmtrs., BEST got only 906 sqg.ntrs. under
the settlement does not establish the absence of the need.
It may well be a case of adjusting to the realities of the
situation. In such a situation, it is difficult to say that
the acquisition of C T.S. No.211 is either unnecessary or
that it is neither be consistent wth law nor with public
interest. It should also be renenbered in this context that
the appellant is not disputing the purpose of acquisition
H's only contention is that since the award has "del eted"
C. T.S. No. 218, the land C. T.S. No. 211 should al so be del eted
- an argunment which we have rejected. |Indeed, he had not
chal |l enged the acquisition from1979 to 1986. only after the
award was passed, did he choose to chall enge the acquisition
on the aforesaid grounds. Accordingly, we reject the first
contention of Sri Tripathi.

So far as the plea of a nmalafides is concerned, we do
not find any adequate material to record a finding in favour
of the appellant. There is no nmaterial to hold that the
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acquisition notifications was issued at the instance of the
af orenmenti oned enpl oyees of the housing society or for that
matter at the instance of Vijayanand Singh. There is no
material to hold that the BEST was acting at the instance of
the said persons or that there was no real or genui ne need
for a bus station there. W are also not able to say that
the change of wuser has any relevance to the plea of
nmal af i des put forward by the appellant.

Lastly, we nust also refer to the lack of diligence on
the part of the appellant. Hs wit petition was pending
since 1786. It came wup for hearing in 1995. H's counse
asked for an adjournment. which was declined whereupon the
counsel stated that the appellant had taken away all the
papers and has not given himany instructions in the matter.
He reported "no instructions". The Division Bench was of the
opinion that it was only apply to protract and delay the
di sposal of the wit petition. 1t dism ssed the sanme. Wen a
review petition was filed by the appellant with a certain
expl anati on. W cannot say that the Hgh Court was not
justified in doing so. Be that as it my, the H gh Court
also went - into the nerits of the case though it was not
obliged to do so in a reviewpetition. On nerits also, it
found no case for the appellant. W too have come to the
same concl usi on.

Before parting with this case, we think it necessary to
nake a few observations relevant to [and acquisition
proceedi ngs. Qur country is now | aunched upon an anbitious
programe of all-round economc advancenent to make our
econony conpetitive  in the world market. W are anxious to
attract foreign direct investnent to the maxi numextent. W
propose to conpete with china economically. W wsh to
attain the pace of progress achieved by some of the Asian
countries, referred to as "Asian tigers", e.g., South Korea,
Tai wan and Singapore. It is, however, -recognised on al
hands that the infrastructure necessary for sustaining such
a pace of progress is wefully lacking in our country. The
nmeans of transportation, power  and conmunications’/ are in

dire need of substanti al i nprovenent, expansion and
noderni sati on. These things very often call for -acqui'sition
of land and that too without any delay. It is,  however,

natural that in nost of these cases, the persons affected
chall enge the acquisition proceedings in —courts. These
challenge the acquisition proceedings in courts.  These
chal | enges are generally in shape of wit petitions filed on
H gh Courts. Invariably, stay of acquisition s asked for
and in sone cases, orders by way of stay or injunction are
al so made. Whatever nmay have been the practices in the past,
atine has come where the courts should keep the |arger
public interest in mnd while exercising their power or
grant in stay/injunction. The power under Article 226 is
discretionary. It wll be exercised only in furtherance of
interests of justice and not nerely on the maki ng out of a
| egal point. And in the matter of Jland acquisition for
public purposes, the interests of justice and the public
purposes, the interests of justice and the public interest
coal esce. They are very often one and the sane. Even in
civil suit, granting of injunction or other sinmilar orders,
nore particularly of an interlocutory nature, is equally
di scretionary. The courts have to weigh the public interest
vis-a-vis the private interest while exercising the power
under Article 226 - indeed any of their discretionary
powers. It may even be open to the High Court to direct, in
case it finds finally that the acquisition was vitiated on
account of non-conpliance with sone |egal requirenent that
the persons interested shall also be entitled to a
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particul ar ambunt of damages to be awarded as a | unpsum or
calcul ated at a certain percentage of conpensation payabl e.
There are many ways of affording appropriate relief and
redressing a wong; quashing the acquisition proceedings is
not the only node of redress. To wit, it is ultimtely a
matter of bal ancing the conpeting interests. Beyond this, it
is neither possible nor advisable to say. W hope and trust
that these considerations will be duly borne in mnd by the
courts while dealing with chall enges to acqui sition
pr oceedi ngs.
The appeal fails and is dismssed. There shall

however, be no order as to costs.




