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UPON hearing counsel, the Court nade the follow ng
ORDER

Speci al | eave granted.
The appeal is allowed. No costs.
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Speci al | eave granted.

The unsuccessful challenge of the appel | ant
before the High Court was to the proposal of respondent
No.1 to the attachment of House No. 191A, Saket, Meerut
belonging to himfor the realisation of the amounts due
to respondent No. 1.

Briefly stated the facts are that the appellant’s
son Rajiv Jain entered into a hire-purchase agreenent
with respondent No. 1 whereby the said respondent
financed a business venture of his proprietorship concern
Ms S RS Sunfix Conmpany. At the time of signing of
the hire-purchase agreenent, the appellant herein stood
as guarantor as per the deed of guarantee dated 7th June,
1983. The appellant’s son then incorporated a private
limted conpany called Shiraj Sunfix Conpany Private
Limted and the said conpany took over the business of
the proprietorship concern. The ternms of the origina
agreement did not permt such a change wthout the
consent of respondent No. 1. The consent to the new
entity taking over the business of the proprietorship
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concern was given by respondent No. 1 and a new
agreenment was entered into. By virtue of this agreenent,
the private |imted conpany becane the hirer and Rajiv
Jain and Ajit Prasad Jain becanme the first and the second
surety respectively. These two persons stood as
guarantors wunder this agreenment and they undertook due
performance of this agreenent and to pay the instal nents
of hire and insurance etc.

The said conpany failed to nake the paynents as
contenpl ated by the agreenent. Thereupon, respondent No.
1 filed a suit in the Delhi H gh Court for recovery of
Rs. 54,15,001.04p. wth future interest and possession
of the nmachinery and mandatory injunction. While the
company through its Managing Director was arrayed as
def endant No. 1, Rajiv Jain and Ajit Prasad Jain were
i npl eaded as defendants Nos. 2 and 3 in their capacity
as guarantors. They al so happened to be Directors of the
private limted company. 1In the plaint, it was stated
that respondent No. 1 had agreed to the change fromthe
proprietorship concern to the private limted conpany and



it is thereupon that defendant No. 1 and defendant Nos.
2 & 3, being sureties, executed fresh agreenent. It is
on the basis of this agreenment dated 2nd April, 1986 that
the suit was filed which was decreed on 12th Sept enber,
1996.

Respondent No. 1 then forwarded a Certificate of
Recovery under the U P. Public Mneys (Recovery of Dues)
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Act, 1972 to the Collector, Meerut. The anobunt for which
t he decree had been passed was set out in t he

Certificate. The nane of the grantee was nentioned as
well as the names and addresses of the guarantors. The
appellant, who was not a party to the suit, was not
mentioned in the Certificate of Recovery. The nanes of
the guarantors mentioned in the Certificate being only of
Rajiv Jain and Ajit Prasad Jai n. It is only in

Annexure-D which contained the details of the imovable
property sought to be attached and sold that the House
No. 191A, Saket, Meerut belonging to the appellant was
nment i oned.

It is the inclusion of this inmmovable property in
the Recovery Certificate which was challenged by the
appel lant before the H gh Court. The H gh Court,

however , dismissed the wit petition. Hence this
appeal by special |eave.
From the facts enunerated herei nabove, it s

clear that originally when the hire-purchase agreenent
had been entered into between the parties in June, 1983,

the appellant had stood as one of the guarantors. Thi s
agreenment, however, was superseded by a new one on 2nd
April, 1986. The latter agreenent does not say that the

earlier agreenent of guarantee stood terninated nor does
it state that the earlier agreenent of guarantee

conti nues. In fact, in the latter agreement of 2nd
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April, 1986, there is no nention of the earlier agreenent
entered into by the appellant as a guarantor. The conduct
of the parties, however, shows that respondent No. 1
after 2nd April, 1986 did not regard the appellant as one
of the guarantors. Apart from the recital in the
agreenent of 2nd April, 1986, inter alia, to the effect

that a fresh agreement had been entered into and Rajiv
Jain and Ajit Prasad Jain have agreed to stand as
guarantors, respondent No. 1 when it filed the suit in
the Delhi H gh Court chose not to inplead the appellant
herein as one of the defendants. Rajiv Jain and Ajit
Prasad Jain were inpleaded as defendants primarily on the
ground that they were guarantors under the fresh
agreenment dated 2nd April, 1986. There is no reference
in the plaint to the earlier deed of guarantee dated 7th
June, 1983 executed by the appellant nor is there any
prayer in the plaint for a decree against the appellant
herein or in respect of the agreenent of 1983. Thi s
apart even in the Certificate of Recovery which was sent
by respondent No. 1 tothe Collector, Merut, the
arrears were stated to be due fromRajiv Jain and Ajit
Prasad Jain in the capacity as guarantors apart fromthe
conmpany and its Directors. The appellant herein was
admttedly not a Director of the conpany and his nane
does not find nention in the Certificate of Recovery.
...5/-
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Wthout going into the question whether the
provisions of the U P. Public Mneys (Recovery of Dues)
Act, 1972 could be invoked on the facts of this case
against the appellant, we find that in fact there was no
such invocation in the present case. Furthernore, the
second agreenent of 2nd April, 1986 anpunted to novation
of contract as a result of which the earlier guarantors
stood discharged and fresh guarantees of Rajiv Jain and
Ajit Prasad Jain were accepted by respondent No. 1. It
is for this reason that respondent No. 1 chose not to
file any suit against the appellant thereby clearly
indicating that it did not regard the appellant as a
guarantor or a person who was still bound by the deed of
guarantee executed on 7th June, 1983. The argunment of
continui ng guarantee, therefore, cannot be applied in the
present case.

For the aforesaid reasons, this appeal is
al l omed, the judgnent of the Hi gh Court is set aside and
the Certificate of Recovery in so far as it refers to the
i movabl e property No. 191A, Saket, Meerut belonging to
the appellant is concerned, is quashed. No costs.
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