\ 224\ 204 I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE/ ORI G NAL JURI SDI CT1 ON

ClVIL APPEAL NO. 6256 of 2010

MAHARASHTRA STATE BOARD OF SECONDARY AND HI GHER C. Appel | ant (s)
SECONDARY EDUCATI ON, PUNE

Ver sus
STATE OF MAHARASHTRA AND ORS. C. Respondent ( s)

W TH

ClVIL APPEAL NO. 6257 of 2010

STATE OF MAHARASHTRA AND OTHERS . Appel I ant (s)
Ver sus

SANG TA SHAH & OTHERS .. Respondent ( s)

W TH

ClVIL APPEAL NO. 6258 of 2010

JAN MUKTI MORCHA C. Appel I ant (s)
Ver sus
STATE OF MAHARASHTRA AND ORS. .. Respondent ( s)
W TH

ClVIL APPEAL NO. 6259 of 2010

PARENTS TEACHERS ASSOCI ATI ON UNI TED FORUM c. Appel | ant ('s)
Ver sus
STATE OF MAHARASHTRA AND ORS. - Respondent ( s)
W TH

ClVIL APPEAL NO. 6261 of 2010

MASTER | SHAN UVESH KULKARNI . Appel | ant ('s)
Ver sus
STATE OF MAHARASHTRA AND ORS. c. Respondent ( s)
WTH
WRIT PETITION (C NO 7 OF 2011
DEEPA A. KOTHAR & OTHERS o Appel | ant ('s)
Ver sus

STATE OF MAHARASHTRA AND OTHERS C Respondent ( s)



ORDER

1. These G vi

State Board of Secondary and Hi gher

Appeal s have been

filed by Maharashtra

Secondary Educati on and

ot hers chal | engi ng t he judgnent dated 23.6.2010 passed by

the Hgh Court in Wit Petition No. 1109 of 2010. That was
a petition filed by few students t hr ough their parents
chal  enging the constitutional validity of Resol uti on/ O der
dated 25.2.2010 and corrigenduns dated 14 & 16 June, 2010

i ssued by t he State of Mahar ashtr a. By t he i mpugned
Gover nnent Resol uti on, t he amendnent s made to t he
regul ati ons were granted approval

2. Mahar ashtra State Secondary and Hi gher Secondary
Educati on Boar d- appel | ant herein had introduced a schene

by which i nsof ar as t he

concer ned t hough the students

all, the best average percentage
subj ects only was to be
adm ssion to the 11th standard.
students had to pass in
arr angenent was chal | enged

appearing for Indian School Certificate

in short) because they had to wite the
subj ects and they felt that this

gi ven to t he students of

percentage of the State Board
rai se

| SCE who had to

exam nati on of 10th standard is

had to wite six papers in
of score in best five
for t he

consi der ed pur pose

Needl ess to say that the

al | t he si X subj ect s.
by t he students who
Exami nations ("I SCE"
papers in seven
was an unfair advantage
t he State Boar d i nasmuch

to the 11th standard woul d

in conparison to the percentage of the students of

wite the papers in seven subjects.

Hi gh Court accepted this contention and quashed

Gover nient Resol ution as well as the amended regul ati ons by

the Board hol ding the sane to be discrimnatory.
3. The matter cane up to this Court. At that tine,
whol e adm ssi on process of about 16 | akhs students in the

State of Maharashtra was stuck up and as the High Court in

t he

of

Thi s

as

The

t he



its operative order had directed the cancellation of all the

mark lists wherein the score in the best five subjects
al one was shown for t he pur pose of adm ssi on
st andar d. Be that as it may, when the matter came up before

this Court, an interimorder was passed on 13.7.2010 taking
into account the state of affairs at that tine.

order runs thus:

"I NTERI M ORDER:

By way of interimorder, we issue the
foll owi ng directions:

The interim

1. There shall be stay of the operation of
t he i mpugned j udgnent i nsof ar as
unconstitutionality regardi ng t he i mpugned
Resol ution dat ed 25.2.2010 and corrigenduns
dated 14th & 16th June, 2010 are concer ned.
2. The Division Bench has directed by way
of its operative order in the follow ng terns:
"The i mpugned Gover nnent Resol uti on/ order
dated 25th February, 2010 and the Corrigendum
dat ed 14t h and 16t h June, 2010 i ssued
respondent No. 1 State are quashed and set-
asi de.
In view of the fact that we have quashed and
set-aside the Government Resol ution dated 25th
February, 2010 and Corri gendum dated 14th and
16th June, 2010, the respondent Nos. 1 to 4 are
directed to forthwith commence the adni ssion
process (online adm ssi on and adm ssi on
process) without adherence to the best of five
policy as set out in t he Gover nnent
Resol ution dated 25th February, 2010 and the
Corri genduns thereto.
Needl ess to state that the online adni ssion
process will conmmence and shall be conpl eted
wi thout in any manner applying Rule 8 as set
out in the Brochure which is issued by the
State of Mahar ashtra and particularly
Respondent No. 1. Furt her needl ess to add
that respondent Nos. 1 to 4 shall make the
necessary nmodi fi cati on/ changes in t he mar k
list of the examination of the SSC students
held in March-April, 2010.
Rul e accordi ngly made absol ute in t he
aforesai d terns.
In view of the disposal of the Wit Petition
not hi ng survives in Notice of Mtion No. 325
of 2010 and t he same is di sposed of

accordingly."

t he

by

to

11th



3. It is, therefore, apparent that the on-

l'ine adm ssi on process is directed to be
pr oceeded wi t hout adherence to the best five

rule in case of students who have appeared for

SSC exam nation in March-April, 2010. Further

it has been directed that the fresh process

will start without the application of Rule 8

as set out in the Brochure issued by the State

of Maharashtra-respondent No.1 herein.

4, Taking into consideration the welfare
of vast nunber of students who have appeared
for the exam nation, which is reported to be

about 16 | akhs, as al so the students who have
appeared for the exam nation conducted by the
Counci | for I ndi an School Certificate
Exami nations (for short as "ICSE"), we deemit
fit to direct that the best five rule shall be
made applicable to the students passing the
present examnination of SSC for adm ssion to
junior college. However, this direction will
be subject to the rider that the sanme best
five rule shall also be nade applicable even

in t he case of students passi ng | CSE
exanmination. In their case, the best five rule

shal | be restricted to t he subj ects in
Goups-1 and Il only (as per their curriculum

and not for the Group-I1Il subjects. There

shal | be a further rider t hat i f t he
concerned student feels that he should al so

get the advantage of subjects of Goup-1I1, he

shal | have an option to proceed on the basis

of average of all the seven subjects without

appl ying the best five rule. Thus, in case he

exercises that option, his percentage shall be
calculated by arriving at the average of all

t he seven subj ects.

5. Because of these directions, it shal

not be necessary for the appellant-board to

cancel the format of mark-sheets granted in

case of SSC students. Wil e proceeding with
the adnissions generally as also by on-line

process, care shall be taken to see that the

options gi ven by t he | CSE students are
properly honoured and meticul ous care will be
taken in that respect.”

4, The adnissions to 11th standard then proceeded on
the basis of the aforesaid interimorder. In order to

bal ance the equities in the aforesaid interimorder, it was

directed that even the students of ICSE could give their
choice for the best five subjects if they so felt. An

option was also left open that if they so felt, they could
al so ask for the score in all the seven subjects, in which
t hey had appear ed, to be taken into consideration for

deciding the percentage for the admission to 11th standard.



5. Needl ess to say that the admi ssions proceeded on that
basis for the acadenic years 2010-2011 and 2011-2012
6. Bef ore the adm ssions for the academ c year 2011-12

were started, the appellant anended their regul ations and

adm ttedly brought themin tune with the interimorder

passed by this Court on 13.7.2010.

7. When t he mat t er came up t oday, M . C. u Si ngh,
| earned seni or counsel appearing for the Maharashtra State

Board of Secondary and Hi gher Secondary Education -appell ant

argued that since the amendnents have now been nade in tune

with the interimorder passed by this Court on 13.72010, in

fact t hese appeal s have becone i nfruct uous. M. Si ngh
points out that all the petitioners/students who had filed

the wit petition before the Hi gh Court got the advantage of

the interimorder dated 13.7.2010 and have now been adnitted

to class 11th standard on the basis of their score in the

best five subjects or as the case may be, in all the seven

subj ect s. M. Singh, therefore, prays that the appeal s

may be di sposed of as having becone infructuous.

8 M. Arvind Savant, |earned senior counsel appearing
for the student s/ parents, however, subnits that in one
sense, the appeal s have becone i nfructuous. However, even
t he anmendnments brought up by the Board to the regul ations

are in challenge in a Wit Petition No. 7 of 2011 filed
before this Court under Article 32 of the Constitution. He
appr ehends t hat if t hese appeal s are di sposed of as

infructuous, it may affect the nerits of Wit Petition No. 7

of 2011.
9. Ms. Indu Mal hotra, |earned senior counsel appearing
for the Council for |SCE submits that in fact there has

been a change in the syllabi and if the appeals are di sposed

of, that is likely to affect the Council-1SCE i nasrmuch as



the | SCE has to hold examinations in all the States and is

not limted to the State of Miharashtra

10. Consi deri ng al | t hese contenti ons, we are of t he
cl ear opinion that these appeal s have becone infructuous and

are liable to be disposed off as such. We al so nake it
clear that this disposal is being done w thout considering

the merits of the inpugned judgnent. It was cont ended
before us that the amendnents which have been nmade to the

regul ations were only linmited to the period covered by these

appeal s nmeani ng thereby only for two acadenic years. M.
Singh nmakes it clear that these anendnents woul d not be

treated to be limted to two years only and woul d conti nue

to be in field unless they are further anended.
11. We do not express anything in respect of the powers

of the appellant/State Governnment to anmend their regul ations

because t hat subject is not before us.

12. We, accordingly, nmodi fy the judgnent of the High

Court to the extent that has been indicated above in terns

of the interimorder dated 13.7.2011 whi ch has now been

given the final shape by way of anmendments in regul ations.

We nake it clear that this order will not be viewed as an

expression of opinion on the nerits.

13. M. Si ngh poi nts out t hat f our out of ei ght

petitioners/students in WP. (C) No. 7 of 2011 have al ready

been adm tted to 11th st andard. He does not have
instructions regarding the other four students. M. Savant
al so does not have t he instructions as to whet her t he

petitioners in the Wit Petition No. 7 of 2011 have been

adm tted or not. We feel that it will not be for us to
entertain this Wit Petition under Article 32 of t he
Consti tution. W gr ant liberty to t he petitioners to

approach the Hi gh Court by way of a Wit Petition under
Article 226 of the Constitution, if they so feel

14. The Civil Appeals and Wit Petition stand di sposed of



accordi ngly.

(V. S. SI RPURKAR)

.................... J.

(T. S. THAKUR)
New Del hi ,
August 18, 2011.
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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NQ(s). 6256 OF 2010

MAH. STATE SE. & HI GHER SEC. EDUCATI ON. PUNE Appel I 'ant (s)

VERSUS
STATE OF MAHARASHTRA & ORS. Respondent ( s)

[Wth appln. on behal f of respondent No. 24 for correction of order
dated 26.10. 2010 ]

W TH

G vil Appeal NO 6257 of 2010
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of fice report)

Cvil Appeal NO 6258 of 2010
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Cvil Appeal NO 6259 of 2010

(Wth office report)

Cvil Appeal NO 6261 of 2010

(Wth office report)
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[with appln. for stay and with office report]

Date: 18/08/2011 These Appeal s were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE V. S. S| RPURKAR
HON BLE MR JUSTICE T.S. THAKUR
For Appellant(s) C. U Singh, Sr. Adv.
Deepa Chauhan, Adv.
Ki ran Gandhi, Adv.
Swati Si nha, Adv.
Taruna A. Parsad, Adv. for
Fox Mandal & Co.

Har di k Lut hra, Adv.
Pradeep Kumar Bakshi, Adv

Sanj ay Kharde, Adv.

Ni ti n Deshpande, Adv.
Asha CGopal an Nair, Adv.
M. Harish Pandey, Adv.
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For Respondent (s) M. Arvind Savant, Sr. Adv.
M. C. Rashm kant, Adv.



Mahesh Agarwal, Adv.

Pi yush Raheja, Adv.

Radhi ka Gautam Adv. for
E. C. Agrawal a, Adv.

Vi nay Navare, Adv.
Keshav Ranj an, Adv. for
Abha R Sharma, Adv.

I ndu Mal hotra, Sr. Adv.

Jai deep Bedi, Adv.

Kush Chaturvedi, Adv.

Chi nmayee Chandra, Adv. for
Vi kas Mehta, Adv.
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UPON hearing counsel the Court nmade the foll ow ng
ORDER

The appeals and wit petition are disposed of in

terns of signed order.

(Par deep Kurmar) (Shashi Bala Vij)
Court Master Assi stant Regi strar
[ SI GNED ORDER |'S PLACED ON THE FI LE ]



