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I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 1148 OF 2007

Jogi nder Singh ... Appellant
Ver sus

State of Haryana ... Respondent

JUDGMENT

D pak M sra, J.

The present appeal under Section 379 of the Code of Crimina
Procedure, 1973 (for short "CrPC') is directed against the judgment of
conviction and order of sentence dated 9.5.2007 passed by the High
Court of Punjab and Haryana at Chandigarh in Crimnal Appeal No. 702-
DBA of 1997 whereby the Hi gh Court has partly reversed the judgment of
acquittal dated 9.6.1997 recorded by the |l earned Additional Sessions
Judge, Kaithal in Sessions Trial No. 15 of 1993 instituted for
of f ences puni shabl e under Sections 302 and 307 read with Section 34 of
the Indian Penal Code (IPC) and under Sections 25 and 27 of the Arns
Act against the appellant and two others and convicted the appellant
al one under Section 302 |IPC and sentenced him to undergo rigorous
i mprisonment for life.

2. Filtering the wunnecessary details the broad essentia
facts, as put forth by the prosecution, are that there was
a di spute about the vacant plot of shanlat |and where the
conmpl ainant and his famly mnenbers used to store their
respective kurris (heap of rubbish). The said land was
given to Guru Ravidass Mandir by the G am Panchayat vide
resol ution dated 22.03.1989. Accused Joginder Singh and
Mohi nder Singh, both real brothers kept on asserting their
ownership over the said land and were not prepared to
surrender it. Both the accused were booked tw ce under
sections 107 and 151 of CrPC relating to the said land. On
15.11.1991 about 4:00 pm, Joginder Singh parked his
combi ne harvester on the disputed |land which was objected



to by deceased Kamla wfe of Chander, Mirti, wfe of
Dharanbir, Bala, daughter of Sita Ram and other |adies
present at that time. But Joginder Singh did not pay any
heed to the objection raised by the wonen, and abused them
In the neantine Chander, Dharanbir, PW3, and Mthan Singh

PW 2, cane outside and asked accused Jogi nder Singh not to
park his conbine harvester on the disputed land. At that
juncture, Mbhinder Singh and Anokh Singh, nephew of the
accused, arrived at the scene and all of them started
abusing the conplainant and other wonen. The initial
altercation took a violent turn and both the parties
grappled with each other. During the fight accused persons
ran away to their houses and returned wth weapons.
Jogi nder Singh came armed with a DBBL .12 bore gun while

the other two accused did not bring any weapon. As the
prosecution story proceeds, both of themraised a 'lalkara
in filthy language to kill the nenbers of other side.

Accused Jogi nder Singh fired two shots fromhis gun pellets
of which hit in the chest of Kamla and Bala and also in the
chest and mouth of Mthan Singh, PW2. Accused Mohi nder
Si ngh snatched the gun from Jogi nder Singh and fired two
shots that hit the back of Bima and the stomach regi on and
thigh of Murti. The injured persons fell down on the ground
on recei pt of gunshot injuries. After hearing the gunshot
number of villagers canme to the place of occurrence
whereafter the accused persons took to their heels. Kanl a
succunbed to her injuries on the spot and her husband was
asked to stay back to guard the dead body of his wfe.
Pritam Si ngh, PW1, Karanbir, Manmu Ram and ot hers took the
other injured persons in a vehicle to Cvil Hospital
Kaithal. Pritam Singh went to Police Station to | odge the
FIR and his statenment was recorded by the Inspector of
Police, Prem Chand, PW16, and an FIR was registered at
8:30 pm

After the crimnal law was set in nmotion, the investigating
agency commenced the investigation and in course of
i nvestigation, Prem Chand, PW16, prepared the inquest
report, got the site plan done, collected the bl ood-stained
earth and the pellets lying at the spot, sent the dead body
for the post nortem and forwarded the articles to the
Forensi ¢ Science Laboratory for exanmination, arrested the

accused persons, recovered DBBL .12 bore gun and live
cartridges, recorded the statenents of other w tnesses and
after conpleting all other formalities laid the charge

sheet for the offences punishabl e under Sections 302 and
307 read with Section 34 | PC and Sections 25 and 27 of the
Arms  Act before the conpetent court which, in turn
conmitted the sanme to the Court of Session. The accused
persons pl eaded not guilty to the charges and clainmed to be
tried.

To substantiate the charges the prosecution examned as
many as 16 witnesses. The main witnesses are Pritam Singh,
PW1, the conplainant, Mthan Singh, PW2, Dharanbir, PWS3,
the eye witnesses to the occurrence, Dr. B.B. Kakkar, PW4,
who exami ned the injured, Dr. A K Leel, PW8, who had
conducted the post-nortemand al so had exami ned the other
injured witnesses; Zle Singh, PW11, Sarpanch of the G am
Panchayat and | nspect or Prem Chand, PW 16, t he
i nvestigating officer of the case. The prosecution had
exhi bi ted nunber of documents which included the report of
the Chemi cal Exam ner, Ex. P.TT and report of Serol ogy, Ex.
P.TT/1 and report of Ballistic Expert, Ex. P.UU

The accused in their statenments recorded under Section 313
CrPC denied the incrimnating evidence appearing against
them They admitted that Jogi nder Singh and Mohinder Singh
are real brothers and Anokh Singh is their sister’s son



Accused Jogi nder Singh took the plea that he had been using
the | and where the conbine harvester was installed since
Il ong and the Harijan community wanted to forcibly occupy
the said land. On the date of occurrence, people bel onging
to Harijan Community, both nen and wonen, armed with fire-
arnms and other weapons cane to his house and fired and he
was conpelled to hide hinself in his house to save his
life. Persons of Harijan comruni ty started firing
indiscrimnately at his house where he was hiding. In that
process the injured and deceased received injuries. He did
not use his gun at all nor was his gun taken by Mbhinder
Singh at any tine. Accused Mhinder Singh and Anokh Singh
took the plea that they had no concern with the land or
with the conbine harvester and they were not present at the
spot.

Learned Addl. Sessions Judge, Kaithal, considering the
evi dence brought on record, acquitted all the accused of
t he charges under sections 302 and 307 read with Section 34
I PC and Sections 25 and 27 of the Arns Act on the ground
that the prosecution had failed to prove its case against
the accused beyond all reasonable doubt. To cone to such a
conclusion the learned trial Judge, after due perusal of
the evidence and material brought on record, took note of
various aspects, nanely, a Jlitigation was pending as
regards the possession between the @uru Ravidass Mndir
Sabha and the accused persons and the conplainant had
nothing to do with the land; that there had been dispute
bet ween Jogi nder Singh on one hand and Harijan conmunity on
the other with regard to the plot which is situate in front
of the house of Jogi nder where the alleged occurrence had
taken place; that after com ng from Paki stan the father of
the accused Jogi nder Singh had settled in the village at
the very site; that a Civil Suit No. 191 of 1990 titled as
"@uru Ravidass Sabha Sangan vs. Jogi nder Singh and Mhi nder
Singh" was filed in the Court of Gvil Judge, Senior
Division, Kaithal and an interimorder of stay was passed
in favour of the Sabha which was vacated by order dated
15.3.1991 directing the parties to maintain status quo til
the decision of the suit and, eventually, the suit was
di smissed on 24.10.1994 for want of prosecution; that
t hough sonme resol utions were passed by the Gam Panchayat
in favour of the Guru Ravi dass Sabha, yet the land was in
possessi on of Jogi nder Singh and there was no record that
Panchayat had delivered possession to anyone; that the
conpl ai nant, Pritam Singh, PW1, was concealing the truth
fromthe court inasnmuch as he denied the obvious fact
reflectible at a nmere gl ance of the photographs, Exts. DA
to DC, to the effect that there were pellets marks on the
wal | of the house of the accused; that Mthan Lal, PW2
who had stated that he had received injury on his left eye
and had lost his eye sight though was able to identify
other things yet expressed his inability to identify the
phot ographs Exts. DA to DC that show the house of the
accused; that Zile Singh, PW11, was an interested w tness
as Jogi nder Singh had got an enquiry conducted agai nst him
while Zile Singh was the Sarpanch of the village and he had
deliberately not identified the house of the accused in the
phot ographs, Exts. DA to DC, on the ground that his eye
sight was weak. These findings were recorded to highlight
that the accused-appellant was in possession of the land in
di spute and the nmenbers of the Harijan community cane arned
wi th weapons to forcibly take possession.

The learned trial Judge thereafter addressed to the
injuries sustained by various injured persons and found
that the case that was put forth initially by the
prosecution and the nedical report were different and he
did not think it prudent to believe such evidence. He also



noticed that there were irreconcil abl e di screpanci es
bet ween the weapon used and the injuries sustained. He
al so noticed that Dr. Leel, PW8, had sent a report, Ext.
P2 by which he had sent two pellets recovered fromthe body
of Murti in a sealed parcel to the SHO Police Station

Sadar, but the serology report Ext. P.TT/1 showed that
there was no blood on the pellets and further the said
wi t ness had deposed that he had not put any identification
mark on the pellets.

Thereafter, the learned trial Judge, relying on the
ballistic report, Ext. P.UU, opined that the .12 bore fired
cartridges cases ClL to C4 were fired from a fire-arm but
not from DBBB gun W1, Ext 15, the weapon that was seized
fromthe custody of the accused Jogi nder Singh. He also
took note of the fact that the ballistic report though
referred to the nutilated pellets that had hit t he
deceased, yet did not give any opinion. These findings
were recorded to form an opinion that the nenbers of
Harijan community armed with weapons were present at the
spot and the injuries inflicted upon the deceased occurred
in a different way than the one projected by t he
prosecuti on. Being of this view he found that t he
prosecution had failed to establish its case beyond
reasonabl e doubt agai nst the main accused Joginder Singh
and resultantly against the other accused persons al so and,
accordingly, acquitted all of them

The High Court, 1in appeal, enunerated the reasons of
acquittal given by the learned trial Judge and thereafter
came to hold that rejection of +the version of the eye
Wi t nesses was not valid; that factumof nmotive was of no
significance as there was direct evidence on record; that
t he di screpanci es which were taken note of by the |earned
trial Judge were incorrect; that the learned trial Judge
had nisdirected hinmself by relying on the nedical opinion
when the account of the eye wtnesses was credible and
trustworthy; that the learned trial Judge had not kept
hinself alive to the principle that while appreciating the
evi dence that injuries when caused by fire-arnms there can
be variety of wounds dependi ng upon the nature of fire-arm
used, distance, direction, manner and other factors; that
the trial Judge had al so erroneously appreciated the nature
of gunshot injuries, for such appreciation is contrary to
the medi cal jurisprudence; that there was a serious dispute
with regard to possession and the trial court had wongly
presuned the factum of possession; that the reason given
that when the accused persons had left the place of
occurrence it is a nornmal conduct of a person to go back to
his house is contrary to the accept abl e nor s of
appreci ation of evidence; that the pellet marks on the wall
shown in the photographs do not inprobablise the version of
the prosecution, nore so, when none of the accused persons
were injured; that the discrepancy noted in the injuries
sustai ned by Pritam Singh, PW1, was inconsequential; that
there was no justification to reject the testinmony of Zle
Si ngh, PW11, on the ground that he was inimcally disposed
towards the accused; that the nature of injuries sustained
by Dharanbir, PW3, should not have been disbelieved on the
ground that the nature of weapon described was different;
that the report of ballistic expert showed that the
cartridges were fired fromthe same weapon but not from W
1, would not belie the prosecution version; and that the
di screpancy of range of gun and distance of the injured as
found by the |earned Judge was not naterial. After
unsettling the said reasons the Hi gh Court opined that the
view expressed by the learned trial Judge was not a
pl ausi bl e one and the case of the prosecution stood fully
est abli shed agai nst the appellant, as far as causing the
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death of Kamla is concerned and, accordingly, convicted him
under Section 302 IPC and sentenced him to suffer Ilife
i mprisonment and also to pay a fine of Rs.5000/-, in
default of paynent of fine, to further undergo rigorous
i mprisonment for one year. However, the H gh Court gave
benefit of doubt to Mhinder Singh and Anokh Si ngh

We have Heard M. Neeraj Jain, I|earned senior counse
appearing for the appellant and M. Rajeev Gaur ' Naseeni,
| earned counsel appearing for the State of Haryana.

M. Neeraj Jain, learned counsel for the appellant, has
subnmitted that the High Court has fallen into grave error
by opining that the view expressed by the learned trial

Judge was perverse and not a plausible one though the
| earned trial Judge has scrutinized the evidence in a
detailed manner and the opinion expressed is a well

reasoned one. It is urged by him that though the High
Court has enunerated the reasons given by the trial court
and thereafter unsettled them yet the reasons ascribed by
the Hi gh Court for taking a different view is not sound
i nasnmuch as there has been really no proper consideration
of the evidence which is obligatory on the part of the
appellate court to do while dislodging the findings
recorded by the trial court. It is urged that the nmjor
di screpancies in the statement of three star w tnesses of
the prosecution, nanely, Pritam Singh, PW1l, Mthan Singh

PW2, and Dharanbir, PW3, with regard to the genesis of
occurrence has been overl ooked by the High Court. He has
further put forth that the photographs of the site plan
were taken by the investigating agency and not hing had comne
on record that the accused persons had caused the pellet
mar ks and, therefore, when the witnesses deliberately did
not identify the photographs despite being proven and
brought on record nakes the version of the defence that the
conmpl ai nant party was also arnmed with weapons and attacked
on the house of the accused-person cannot be ignored. The
| earned counsel would enphatically argue that the High
Court has cryptically ignored the ballistic report which
clearly showed that the enpty cartridges recovered fromthe
spot were found not to have been fired fromthe gun of the
accused- appel l ant which fortifies the defence version that
the accused never fired. That apart, subnmitted M. Jain,
that the ballistic report has not been discussed by the
H gh Court, for the said report does not connect the
mutilated pellets found fromthe body of the deceased wth
t he weapon seized fromthe appell ant. He also canvassed
that an inportant aspect has not been taken note of by the
Hi gh Court, as is evincible fromthe evidence of |nspector
Prem Chand, PW16, the Investigating Oficer, that he was
pressurized to proceed against the appellant and his
relations and it is further obvious as the prosecution has
not exam ned Chander, husband of the deceased, and three
ot her wonmen, nanely, Bala, Murti and Bima who were all eged
to have sustained injuries in the occurrence. To bolster
his contentions, he has conmended us to the decisions
rendered in Sheo Swarup & others v. King Enperor[1], Chandu
v. State of Maharashtra[2], Mirugesan S/o Muthu and others
v. State through Inspector of Police[3], Rathinam @rathi nam
v. State of Tamilnadu and another[4], Ram Narain Singh v.
State of Punjab[5], Brijpal Singh v. State of Mdhya
Pradesh[ 6] and Mahendra Pratap Singh v. State of Utar
Pradesh[ 7] .

M. Rajeev Gaur 'Naseeni, |earned counsel appearing for the
State, supporting the judgment of the Hi gh Court, submitted
that though there is a discrepancy in the ballistic report,
yet the substantive evidence of the three eye wtnesses,
i ncluding one injured eye w tness, cannot be rejected. He
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has relied on the authority in RaemBali v. State of Uttar
Pradesh[8]. It is his further submission that the High
Court has correctly opined that the judgnment of acquitta
rendered by the learned trial Judge was perverse and
deserved to be interfered with.

Before we proceed to consider the rivalised contentions
rai sed at the bar and independently scrutinize the rel evant
evi dence brought on record, it is fruitful to recapitulate
the |l aw enunciated by this Court pertaining to an appea

agai nst acquittal. 1In Sheo Swarup (supra), it has been
stated that the H gh Court can exercise the power or
jurisdiction to reverse an order of acquittal in cases

where it finds that the Ilower court has "obstinately
bl undered" or has "through inconpetence, stupidity or
perversity" reached such "distorted conclusions as to
produce a positive miscarriage of justice" or has in sone
other way so conducted or nmisconducted hinself as to
produce a glaring mscarriage of justice or has been
tricked by the defence so as to produce a simlar result.
Lord Russel, authoring the judgnent for the Prevy Council,
opi ned thus: -

"Sections 417, 418 and 423 of the Code give to the High
Court full power to review at large the evidence upon
whi ch the order of acquittal was founded, and to reach
the conclusion that upon that evidence the order of
acquittal should be reversed. No linmtation should be
pl aced upon that power, unless it be found expressly
stated in the Code. But in exercising the power
conferred by the Code and before reachi ng its
concl usi ons upon fact, the H gh Court should and wll
al ways give proper weight and consideration to such
matters as (1) the views of the trial judge as to the
credibility of the witnesses; (2) the presunption of
i nnocence in favour of the accused, a presunption
certainly not weakened by the fact that he has been
acquitted at his trial; (3) the right of the accused to
the benefit of any doubt; and (4) the slowness of an
appel late court in disturbing a finding of fact arrived
at by a judge who had the advantage of seeing the
wi tnesses. To state this, however, is only to say that
the High Court in its conduct of the appeal should and
will act in accordance with rules and principles well
known and recogni zed in the adm nistration of justice."

The said principle has been followed in subsequent
pronouncenents in Balbir Singh v. State of Punjab[9], Khedu
Mohton and others v. State of Bihar[10], Ram Narain Singh
(supra), Ganesh Bhavan Patel and another v. State of
Maharashtra[ 11], Awadhesh and another v. State of Madhya
Pradesh[ 12], Ram Kumar v. State of Haryana[13], Bhagwan
Singh and others v. State of MP.[14], State of Goa V.
Sanj ay Thakran and another[15], Puran Singh v. State of
Uttaranchal [ 16], Mahendra Pratap Singh (supra), Mirugesan
C/ o Muthu (supra) and Shivasharanappa and others v. State
of Karnat aka[ 17] .

It is also worth noticing that in Mirugesan’s case the
Court referred to the decision in State of Rajasthan
through Secretary, Home Departnent v. Abdul Mannan[ 18]
wherein distinction between the statutory appeal and the
legislative intent was dealt with. The subsequent Division
Bench reproduced a passage from Abdul Mannan’s case which
is extracted bel ow -

"12. As is evident fromthe above recorded findings,
the judgnment of conviction was converted to a
j udgnent of acquittal by the Hi gh Court. Thus, the
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first and forenpst question that we need to consider
is, in what circunmstances this Court should interfere
with the judgnment of acquittal. Against an order of
acquittal, an appeal by the State is maintainable to
this Court only with the | eave of the Court. On the
contrary, if the judgnent of acquittal passed by the
trial court is set aside by the Hi gh Court, and the
accused is sentenced to death, or |Ilife inprisonnment
or inprisonment for nore than 10 years, then the
right of appeal of the accused is treated as an
absol ute right subject to the provisions of Articles
134(1) (a) and 134(1)(b) of the Constitution of India
and Section 379 of the Code of Crinminal Procedure,
1973. In light of this, it is obvious that an appea
agai nst acquittal is considered on slightly different
paraneters conpared to an ordinary appeal preferred
to this Court."

In the case at hand, it is noticeable that the H gh Court
has conpartnentalized the reasons ascribed by the |earned
trial Judge and thereafter dislodged the same one by one.
The approach of the High Court in this regard cannot be
flawed, but a pregnant one, it is required to be exan ned
whet her the High Court while dislodging the reasons and
substituting the findings has appositely reappreciated the
oral and docunentary evi dence brought on record to cone to
the conclusion that the view taken by the |learned trial
Judge is neither a plausible nor a reasonable one. The
| earned trial Judge, analyzing the evidence on record, had
recorded a finding that neither the conplainant nor his
fam |y menbers nor the nmenbers of the Harijan conmmunity had
any right on the land inasmuch as the controversy in the
civil suit was between Guru Ravi dass Mandir Sabha and the
accused persons. The trial <court had observed that no
docunent was brought on record to show that possession of
the disputed | and was handed over to the conplainant or his
fam |y menbers in pursuance of the alleged resolution of
t he Gram Panchayat . The learned trial Judge had also
observed that the plea of the accused persons that they had
settled there since the time of their predecessors-in-
interest who had mgrated from Pakistan was acceptable.
Thus, the learned trial Judge returned a finding in favour
of the accused persons. This finding, needless to say, has
been arrived only to nullify the allegation of t he
prosecution that the accused persons forcibly put their
conbi ne harvester on the disputed |land. The H gh Court, as
is perceptible, has observed that there is a serious
dispute with regard to possession. The High Court has
failed to appreciate that on earlier occasion there was an
order of injunction which was vacated and the suit stood
dismissed. It may be noted that even if there was a serious
dispute relating to possession, the learned trial Judge on
the analysis of the material on record had not accepted the
prosecution version that the accused persons forcibly
entered upon the land and installed the conbine harvester

In fact, as the evidence would reveal, the conbi ne
harvester was installed nmuch prior to the date of
occurrence. The view taken by the learned trial Judge in
this regard for the aforesaid Ilinited purpose is a
pl ausi bl e one. The said finding by itself is of no
consequence but it has been recorded to support and sustain
the finding that the accused-appellant and his relations
did not by force enter upon the disputed |and and put the
conbi ne harvester. The learned trial Judge, on t he
af oresai d base, had held that there was no intention on the
part of the accused persons and the High Court has opined
that the question of notive or intention is inconsequenti al
when there is direct evidence on record. It is settled in
| aw that when there is direct evidence, the proof of
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intention is not necessary. However, the analysis of the
| earned trial Judge would go a long way to show that he had
meticul ously scrutinized the evidence relating to factum of
possession to highlight that the accused persons had no
intention to forcibly enter upon the |Iand and assert their
right. True it is, it has come on record that both the
parties were fighting over possession, the conplainant and
others, on the ground that it was given to them by GQuru
Ravi dass Mandir Sabha to construct a tenple thereon and the
accused persons were resisting the construction of tenple.
The said controversy was the subject-matter of the civi
lis. As is evincible fromthe deposition of the wtnesses
that the conbine harvester was there on the disputed |and
and the accused persons had not encroached upon the land to
assert their possession. To that extent the finding of the
| earned trial Judge cannot be found fault with.

At this juncture, we are obliged to state that though there
has been conpartnentalization of the reasoning, basically
there are three aspects which require scrutiny. The
| earned trial Judge had not accepted the credibility of the
prosecuti on wi tnesses about the involvenent of the accused
infiring as a result of which the deceased and the injured
persons sustained injuries. For supporting the sane he had
gi ven enphasis on certain discrepancies, which the |earned
counsel for the State would submit, are absolutely mnor in
nature. It is worthy to note that the learned trial Judge
had recorded the discrepancies and referred to t he
ballistic report to support his conclusion that t he
prosecution had not established the case and in all
possibility had tried to protect the real assailants. To
test the justifiability of the said finding and the
ultimate conclusion it s necessary to evaluate t he
evi dence brought on record. PW 16, the investigating
officer, had clearly deposed that he had seized four enpty
cartridges - G1 to G4 fromthe spot where he arrived in
quite pronptitude. On a perusal of the ballistic report,
it is manifest that Jthey were not fired from the weapon,
Ext.-15, seized fromthe house of the accused-appellant.
The |l earned trial Judge had taken note of the fact that the
pellets marks were there on the walls of the house of the
appel l ant, which were visible fromthe photographs, Ext.-DA
to DC. These aspects show that there were also other
persons present at the spot who had cone with arms. It is
demonstrabl e fromthe material brought on record that there
were people fromthe Harijan comunity who had cone to the
disputed land and fired at the house of the accused
persons. The said conclusion is buttressed from the fact
that the enpties found fromthe spot were not fired from
the gun of the accused.

Quite apart fromthe above, cross-exam nation of the eye-
witnesses it is also clear that the nenbers of the Harijan
community had |icensed guns and they hearing the shout had
gathered at the spot. The High Court while |ancinating
the finding of the learned trial Judge on this score has
only given a cryptic opinion without any reason that it

does not create a dent on the prosecution case. In our
consi dered opi nion, such unsettling of a reasonable finding
inacryptic manner is not acceptable. W are of the

considered view that it creates a grave dent on the version
advanced by the prosecution.

Anot her aspect needs to be addressed. The learned tria

Judge has disbelieved the version of the prosecution
relating to firing by the appellant on deceased Kanla and
ot her injured persons on two counts, namely, the range from
which it was fired on deceased Kamla, and there is no
material on record to connect the injuries with the seized
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fired arms. The High Court has overturned the distance
part but has not really dwelled upon the other aspect. As
far as the facet of the distance is concerned, the opinion
of the High Court seenms to be sound. But the fact renmins
that there is no material on record to connect that the
gunshot injuries suffered by the deceased are due to the

shots fired fromthe gun of the appellant. It is also
di scerni bl e that though the pellets were recovered but the
same have not been connected with the weapon. Thus, we

find there is a material contradiction in the oral evidence
adduced by the prosecution on one hand and the ballistic
report on the other

In Brijpal Singh's case, the High Court had affirmed the
conviction of the appellant therein. It was the case of
the prosecution that A-1 at the exhortation of A-3 shot the
deceased from point plank range on the head of the deceased
froma nmouser gun which shattered the right side of the
head causing death on the spot. This Court, after
exam ning the ballistic report, opined that on a perusal of
the said report it was clear that the weapon alleged to
have been used in causing the fatal injury would not have
been the nmouser gun carried by A1 because the definite
report of the ballistic expert that the discharged enpties
of cartridge found near the dead body were not that fired
fromthe nmouser gun. The Court also took note of the fact
that A-2 therein who had fired which mssed him but got
enbedded in the wall of the house, according to the
ballistic report the enbedded cartridges could have been
fired fromthe nouser gun and not froma .12 bore gun which
was used for firing. This was treated as a serious
contradiction between the oral evidence and the ballistic
report. Be it noted, a contention was advanced by the
| earned counsel for the State that if the oral evidence is
found to be acceptable by the court any contradiction to
the ballistic reports, the acceptable oral evidence should
al ways be preferred. Dealing with the contention the court
agreed with the argunment by stating that normally, if the
eye witness’s evidence is acceptable, the argunent of the
State would be accepted but as the factual position
revealed the wtnesses were i nterested persons and
i ndependent wi tnesses had not been exanmined and further
there was inter se contradiction in the evidence of certain
eye witnesses. Eventually, the Court while acquitting the
appel I ant therein observed thus: -

"Then, we notice the prosecution has not bothered to
clarify the report of the ballistic expert even
though the same was contradictory to the ora
evi dence which creates a very serious doubt in our
mnd as to the presence of eye-witnesses at the place
of incident. Keeping in nmnd the partisan nature of
eye-w tnesses and contradictions in their evidence,
we think this appellant is also entitled to benefit
of doubt."

In the instant case, the ballistic report, Ext. P.UY,
though refers to the nutilated pellets stated to have been
recovered fromthe body of the deceased Kam a and al so the
two different |eads pellets fromthe body of Murti, but is
not definite that .12 bore DBBL gun, Ext. W1, that was
seized from the appellant, was wused for firing such
gunshots. This fact has been totally ignored by the High
Court in an extrenely cryptic manner

At this juncture, we may note with profit another aspect
that has been highlighted by the |l earned counsel for the
respondent. The prosecution has not exam ned Chander,
husband of the deceased, a relevant eye wtness, Bala,
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Murti and Bima, three other injured wtnesses. No

expl anation has been given by the prosecution. Though
there have been certain suggestions to PW16 in the cross-
exam nation, but his answer is evasive. It is well settled

in law that non-exanm nation of the material witness is not
a mathematical fornula for discarding the weight of the

testi nony avail abl e on record howsoever nat ur al

trustworthy and convincing it may be. The charge of
wi thholding a material wtness from the court |evelled
against the prosecution should be exam ned in t he

background of the facts and circunstances of each case so
as to find whether the witnesses are available for being
examined in the court and were yet wthheld by the
prosecution. (See: State of H P. v. G an Chand[19])

In this context, we may also note wth profit a passage
from Takhaji Hiraji v. Thakore Kubersing Chamansi ng[20]: -

"19... It is true that if a material witness, who would
unfold the genesis of the incident or an essential part
of the prosecution case, not convincingly brought to
fore otherwise, or where there is a gap of infirmty in
the prosecution case which could have been supplied or
made good by examining a witness who though available
is not exani ned, the prosecution case can be termed as
suffering froma deficiency and withholding of such a
material witness would oblige the court to draw an
adverse inference against the prosecution by holding
that if the witness would have been exanmined it would
not have supported the prosecution case. On the other
hand if already overwhel ning evidence is available and
exam nation of other wtnesses would only be a
repetition or duplication of the evidence already
adduced, non-exam nation of such other wtnesses nmay

not be material. 1In such a case the court ought to
scrutinize the worth of the evidence adduced. The
court of facts must ask itself - whether in the facts
and circunstances of the case, it was necessary to

exam ne such other witness, and if so, whether such
wi tness was avail able to be exam ned and yet was being
withheld fromthe court? |[If the answer be positive
then only a question of drawing an adverse inference
may ari se. If the wtnesses already exanined are
reliable and the testinmony coming fromtheir nouth is
uni npeachable the court <can safely act upon it,
uni nfl uenced by the factum of non-exami nation of other
Wit nesses. "

Recently in Manjit Singh and Anr. v. State of Punjab and
Anr.[21], this Court, after referring to earlier decisions,
has opi ned thus: -

"...it is quite clear that it is not the nunber and
quantity but the quality that is nmaterial. It is the
duty of the Court to consider the trustworthiness of
evi dence on record which inspires confidence and the
same has to be accepted and acted upon and in such a
situation no adverse inference should be drawn from
the fact of non-exani nation of other witnesses. That
apart, it is also to be seen whether such non-
examination of a wtness would carry the nmatter
further so as to affect the -evidence of ot her
witnesses and if the evidence of a witness is really
not essential to the wunfolding of the prosecution
case, it cannot be considered a material w tness (see:
State of U.P. v. Iftikhar Khan and others[22])."

In the case at hand, non-examination of the nateria
witnesses is of significance. It is so because PWI11 is
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really an interested w tness though the Hi gh Court has not
agreed with the same. It appears fromthe material brought
on record that he had an axe to grind against the
appel lant. That apart, Chander, who was present from the
begi nning, would have been in a position to disclose nore
clearly about the genesis of the occurrence. He is the
husband of the deceased and we find no reason why the
prosecution had withheld the said witness. Simlarly, the
other three witnesses who are said to be injured wtnesses
when avail abl e shoul d have cone and deposed. Therefore, in
the obtaining factual nmatrix that their non-exam nation
gai ns significance

In this regard, another aspect requires to be taken note
of . The case of the prosecution was that Mohinder Singh
had snatched away the gun and fired at Mthan Singh and
Bi nl a. The | ear ned trial Judge di sbel i evi ng t he
prosecution version had acquitted him The High Court has
gi ven hi m benefit of doubt. W are of the considered
opi nion that regard being had to the totality of evidence,
both oral and documentary, there was no reason to extend
the said benefit of doubt to the appellant. The Hi gh Court
has fallen into error on that score.

In view of the aforesaid analysis, the appeal is allowed,
the judgnent passed by the High Court is set aside and that
of the learned trial Judge is restored. As the appellant
is in custody, he be set at liberty forthwith wunless his
retention is required in connection with any other case.

..................................... J.
[ K. S. Radhakri shnan]

..................................... J.
[ Di pak M sra]

2013.
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