. M I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

SPECI AL LEAVE PETITION (CIVIL) NO 19466 OF 2013

Devi Ispat Linmted & Anr. ....Petitioners
ver sus
State Bank of India & Os. . . Respondent s

JUDGMENT
Madan B. Lokur, J.

1. Petitioner No.1 (Devi Ispat) is engaged in the nanufacture and trade

of iron and steel products while petitioner no.2 is one of its Directors.

2. Devi |Ispat had availed of credit facilities fromthe State Bank of India
with an overall limt of Rs. 29.5 crores. This credit facility was enhanced
fromtime to time to Rs. 68.5 crores and Devi |spat sought a further

enhancenent to Rs. 93 crores but that was not sanctioned.

3. Whi |l e the Bank was processing the request of Devi Ispat, it issued a
letter to it on 10th January 2013 informng that its cash credit account is
irregular inasmuch as the outstandi ng was about Rs.11.7 crores agai nst

the permissible limt of Rs. 5.6 crores. Devi |Ispat was also inforned that it

was not servicing the interest of cash credit, Foreign Currency Non-

SLP (Civil) No. 19466 of 2013 Page 1 of 7
Resi dent Bank Account etc. It was also inforned that its account was

headi ng for beconing a non-perform ng asset (NPA) and Devi |spat was

requested to regularize all its accounts by 14th January 2013 failing which

there woul d be no alternative but to call up the advance.

4, Devi Ispat replied to the above letter but since the response was not
satisfactory another letter was issued by the Bank on 14th January 2013
calling upon Devi Ispat to regularize its accounts position failing which the

Bank woul d be constrained to take appropriate action.

5. Since there was again no positive response fromDevi |spat, the Bank
issued a letter on 18th January 2013 intinmating Devi |spat that its account
had been classified as an NPA on 16th January 2013 and it was requested

to regularize the accounts position wthin seven days.



6. Instead of regularizing its accounts, Devi |spat sent a reply on 22nd
January 2013 pointing out that the cash credit account had been operated

on 19th COctober 2012 and therefore its declaration as an NPA on 16 th
January 2013 (that is on the 90th day instead of on conpletion of 90 days)

was in violation of the guidelines issued by the Reserve Bank of India.

7. The Bank then issued a notice to Devi |spat under Section 13(2) of
the Securitization and Reconstruction of Financial Assets and Enforcenent

SLP (Civil) No. 19466 of 2013 Page 2 of 7
of Security Interest Act, 2002 (the SARFAESI Act) on 28th January 2013

demandi ng paynment of the outstanding liabilities due to the extent of about

Rs. 17.9 crores, $ 1.11 crores (of the FCNB account ) and interest.

8. Devi Ispat reacted by filing a wit petition in the Calcutta H gh Court
challenging, inter alia, the declaration of its being an NPA and for setting

aside the previous letters issued by the Bank.

9. The | earned Single Judge hearing the wit petition dismssed it by an
order dated 19th March 2013 on the sole ground that Devi |spat had an
alternate statutory renedy under Section 13(3A) of the SARFAESI Act to

make a representation against the letter issued under Section 13(2)

t her eof .

10. Section 13(3A) of the SARFAESI Act reads as follows:
"13. Enforcenent of security interest.
(1), (2) and (3) xxx

(3A) If, on receipt of the notice under sub-section (2), the
borrower makes any representation or raises any

obj ection, the secured creditor shall consider such
representation or objection and if the secured creditor
comes to the conclusion that such representation or
objection is not acceptable or tenable, he shal

conmuni cate within one week of receipt of such
representation or objection the reasons for non-
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acceptance of the representation or objection to the
bor r ower .

Provi ded that the reasons so conmuni cated or the
likely action of the secured creditor at the stage of
communi cati on of reasons shall not confer any right upon
the borrower to prefer an application to the Debts
Recovery Tribunal under section 17 or the Court of
Di strict Judge under section 17A."



11. After the dismissal of its wit petition, Devi |spat nade a
representation to the Bank under Section 13(3A) of the Act on 22nd March
2013. This was followed al nost i mediately thereafter by an intra court
appeal filed against the order of the |earned Single Judge. Al though the
appeal was filed on 1st April 2013 (and we have gone through the contents
of the appeal neno) there is no nmention of Devi |spat having nmade a

representation to the Bank under Section 13(3A) of the Act.

12. Be that as it may, the representation was consi dered by the Bank and
rejected on 2nd April 2013. The Division Bench was infornmed of this during

the hearing of the intra court appeal on 26th April 2013.

13. The Division Bench was of the opinion that in view of the
observations by this Court in Mardia Chemicals v. Union of India 1 as
wel|l as the provisions of Section 13(3A) of SARFAESI Act, the wit court
1
Al R 2004 SC 2371
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was right in not entertaining the wit petition and permtting the issues

rai sed by Devi Ispat to be considered by the Bank through the statutory

mechani sm

14. Whi | e uphol di ng the view of the | earned Single Judge and despite the
fact that the representati on nade by Devi |spat had been rejected on 2nd
April 2013, the Division Bench heard the matter on nmerits. However, it did
not deal with the nerits of the case since Devi |spat had avail ed of the
statutory renedy available to it. Accordingly, the appeal filed by Devi |spat

was di smissed on 26th April 2013.

15. Whi |l e chal l engi ng the order dated 26th April 2013 passed by the
Di vi si on Bench, |earned counsel submitted that Devi |spat had no
alternative but to file a wit petition challenging the notice issued by the

Bank on 18th January 2013. W find no nmerit in this contention.

16. Firstly, Devi Ispat had an alternate renedy to nake a representation
to the Bank under the provisions of Section 13(3A) of the Act and there was

no reason to by-pass the statutory mechani sm



17. Secondly, Devi Ispat did in fact make a representation to the Bank
under Section 13(3A) of the SARFAESI Act and that representation was
rejected on 2nd April 2013 during the pendency of the intra court appeal
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The statutory renedy having been availed of by Devi Ispat, nothing really

survived in the dispute raised.

18. Thirdly, we now find fromthe witten subm ssions subnitted by the
Bank that it has taken possession of the secured assets of Devi |spat on
25th May 2013 and 27th May 2013 under the provisions of Section 13(4) of
the SARFAESI Act and a possession notice has also published in the

newspapers on 31st My 2013.

19. On the facts on record and the statutory renedy having been avail ed
of, we see no reason to interfere with the inmpugned order passed by the
Calcutta High Court. However, it is left open to Devi Ispat to take such

appropriate steps as nmay be considered necessary for safeguarding its

i nterests.

20. There is no nerit in this petition and it is accordingly dism ssed.
.................................... J
(Gyan Sudha M sra)
...tNﬁdéh.B:.Lbkﬁ?j ...................

New Del hi ;

April 16, 2014
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| TEM NO. 1B COURT NO. 14 SECTI ON XV
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
Petition(s) for Speci al Leave to Appeal (Givil)
No(s).19466/ 2013
(From the judgenent and order dat ed 26/ 04/2013 in APOT
No. 172/ 2013 of The H GH COURT OF CALCUTTA)
DEVI | SPAT LTD. & ANR. Petitioner(s)
VERSUS
STATE BANK OF I NDI A & ORS. Respondent ( s)
[ HEARD BY HON BLE GYAN SUDHA M SRA AND HON BLE  MADAN B.

LOKUR, JJ.]



Dat e: 16/ 04/ 2014 This Petition was called on for judgnent

t oday.
For Petitioner(s) M. Rameshwar Prasad Goyal , AOR
For Respondent (s) M. Anil Kumar Sangal , AOR

Hon' bl e M. Justice Madan B. Lokur pronounced
the judgnent of the Bench conprising Hon' ble Gyan
Sudha M sra and Hi s Lordshi p.

For the reasons recorded in the Non-Reportable

judgnent, which is placed on the file, the special
| eave petition is dism ssed.

(Parveen Kr. Chaw a) (Phool an Wati Arora)
Court Master Assi stant Regi strar
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