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ClVIL APPEAL NQ(s). 7143 OF 2004

COMMNR. OF CENTRAL EXCI SE, CHENNAI |11 Appel | ant (s)
VERSUS
M'S ULTRA MARI NE & PI GVENTS LTD. Respondent (s)

(Wth office report)
W TH

Civil Appeal NO 2261 of 2006
(Wth appln.for con.of delay in filing appeal and office report)

Civil Appeal NO 2246-2247 of 2008
(Wth appln.for stay and office report)

Cvil Appeal NO 3528 of 2008
(Wth appln.for con.of delay in filing appeal and office report)

Cvil Appeal NO 5689 of 2008
(Wth appln.for stay and with office report)

G vil Appeal NO 2934-2935 of 2008
(Wth appln.for c/delay in filing appeal and office report)

Civil Appeal NO 2982-2985 of 2005
(Wth appln.for exenption fromfiling O and office report)

Date: 28/07/2009 These Appeals were called on for hearing today.

CORAM :
HON BLE MR, JUSTICE D. K. JAI N
HON BLE MR JUSTI CE ASCK KUMAR GANGULY

For Appellant(s) M. K. Radhakrishnan, Sr. Adv.
M.S. WA Qadri, Adv.
Ms. Rashmi Mal hotra, Adv.
M.Arijit Prasad, Adv.
Ms Anil Katiyar, Adv.
M. Shreekant N. Terdal, Adv.
M. B.V. Bal aram Das, Adv.
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For Respondents:

C. A Nos. 7143/ 2005,
3528/ 2008

S Nanda Kunar, Adv.
G Ananda Sel vam Adv.
.Satish Kumar, Adv.
V. N. Raghupat hy, Adv.

sss%

CA. No. 2246- 47/ 2008 M. S. K Bagaria, Sr.Adv.

CA. No. 2982-2985/05 M. S Sukumaran, Adv.

& CA. No. 5689/ 2008 M. Anand Sukumar, Adv.
M. Raj esh Khaware, Adv.



Ms. Meera Mathur, Adv.
M. K Rajeev, Adv.

C. A. Nos. 2934-35/08 M. Ravi nder Narain, Adv.
Ms. Sonu Bhat nagar, Adv.
M. Ajay Aggarwal, Adv.
Vs

n,

Kani ka Gonber, Adv.

M. Raj an Narai Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER
M. K. Radhakrishnan, | earned seni or counsel
resurmed his subm ssions in CA Nos.2934-2935 of 2008 at
11.00 a.m and concluded at 12.05 p.m Thereafter, M.
Ravi nder Narain replied about five m nutes. Heari ng
concl uded. The Court reserved its verdict.

G vil Appeal No.5689 of 2008 is dismssed with no
order as to costs.

Thereafter M. S.K Bagaria |earned seni or counsel
started his subnissions in CA Nos.2982-2985 of 2005 at
12.35 p.m and was on his legs till 4.00 p.m |eaving the
matter part heard.
Rest of the matters renmi ned part-heard.
[ Usha Bhar dwaj ] [ Charanj eet Kaur] [Vijay Dhawan]
Court Master Court Master Court Master

Si gned order in CA No.5689/2008 is placed on the file.
IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 5689 OF 2008
COW SSI ONER OF CENTRAL EXCI SE
APPELLANTS
JAVSHEDPUR

VERSUS
MS BOC (I NDIA) LTD. ... . RESPONDENTS

ORDER

Thi s appeal by the Revenue under Section 130-B
of the Central Excise Act, 1944 (for short 'the Act’) is
directed agai nst order dated 31st January, 2008 passed by
the Custons Excise & Service Tax Appellate Tribunal, East
Zonal Bench, Kol kata hereinafter referred to as 'the
Tribunal’, in Central Excise Appeal No.EDM 126 of 2005

By the inpugned order the Tribunal has held
that the facility charges collected by the respondent-
assessee fromits custonmers over and above the sale price

of gases manufactured by themare not includible in the



assessabl e val ue of the gases under Section 4 of the Act.

Since, in our opi ni on, the question of |aw
fornmul ated by the Revenue in the present appeal for our

adj udi cati on stands concl uded by the decision of
D2

this Court in Collector of Central Excise, Madras vs. Ms

I ndi an Oxygen Ltd. (1998) 4 SCC 139, it is unnecessary to
state the facts in great detail. It would suffice to note
that the assessee is a manufacturer of industrial gases,

such as nitrogen and oxygen etc. It supplies gases to its

custoners through various nodes, viz. Vaccum I nsul at ed

Transport Tanks (M SIT) or pi pel i nes net wor k,
connecti ng its plant with the buyer’s factory. Sone
custoners buy the gases at assessee’s preni ses. The

assessee charges, on nonthly basis, facility charges from
these custoners who are provided with the facility of
pipeline or VISIT irrespective of the fact whether any

gases are purchased by the custonmers during the nonth

concer ned and i rrespective of t he quant um of t he
pur chases. The facility charges are billed separately.
However , facility charges are not included for the

pur pose of conmputing the assessabl e val ue of the gases for

| evy of excise duty.

For the period May 1996 to Novenber 1999,
subj ect matter of the appeal, the Excise Authorities
i ssued notices to the assessee to show cause as to why the
said facility charges be not included in the assessable

val ue under Section 4 of the Act. Rej ecting assesses’s
stand, the Adjudicating

Authority canme to the concl usi on that the said charges
realised by the assessee were in the nature of an

addi tional consideration for sale of the excisable goods



and therefore includible in the assessable value for the
pur pose of levy of duty of Excise under Section 3 of the
Act. Accordingly, he confirned the demand indicated in

t he show cause noti ce. Penal ty under Rule 173-Q for

contravening the provisions of the Act was al so | evi ed.

Aggri eved, the assessee carried the matter in
appeal to the Commi ssioner (Appeal s). Rel ying on the
decision of this Court in Indian Oxygen Ltd. (supra) and
the orders of the Tribunal in the case of Hi ndustan
Pol ymers as also in case of the assessee itself in appea
No. A- 768- 771/ KOL/ 2004, dated 8th Novenber, 2004, the
Conmi ssioner cane to the conclusion that the facility
charges/fixed charges were not includible in the assessabl e
val ue of t he gases supplied by the assessee to its
custoners. Accordingly, the additional demands created

on account of duty as well as penalty were del eted.

Bei ng aggrieved, the Revenue preferred appea

to the Tribunal. Relying on the decision of this Court in
the Ms Indian Oxygen Ltd. (Supra) and its order in the

case of Grasimlndustires vs.
14
Conmi ssi foner of Central Excise the Tribunal has upheld
t he decision of the Comm ssioner (Appeals). It is against

this order that the Revenue is before us in this appeal

W have heard | earned counsel for the Revenue
and assessee. Learned counsel for the parties are ad-idem
that the present appeal pertains to the period prior to the
substitution of amended Section 4 in the Act with effect
from1st July, 2000, though we find that in the inmpugned
order, the Tribunal has referred toits earlier order
whi ch pertained to the period after the anmendnent in

Section 4. Be that as it may, since |earned counsel for the



parties are agreed that this appeal pertains to the period
prior to the said anmendnent we are of opinion that the
Tribunal was correct in lawin relying on the decision of
this Court in Ms Indian Oxygen Ltd. (Supra). In the said
decision it has been held that rental charges on returnable
cylinders realised by the assessee fromits custoners on
supply of gases were not includible in the assessabl e val ue
under Section 4 of the Act as these amounts were for
ancillary or allied and not for incidental services rendered

by the assessee.
. b

In that view of the matter, there is no nerit in
this appeal which is dismissed accordingly but with no

order as to costs.

(ASOK KUVAR GANGLULY)
NEW DELHI
JULY 28, 20009.



