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SUPREME COURT OF I NDI A

Record of Proceedi ngs
Crimnal Appeal No. 729 of 2001
Pratap Singh Appel I ant (s)
VS.
State of Hi machal Pradesh Respondent ( s)
(with office report)
Dat e: 06/ 08/ 2002 Thi s/ These matter(s) was/were called on for hearing
t oday.
CORAM
HON BLE THE CHI EF JUSTI CE

HON BLE MR JUSTI CE K. G BALAKRI SHNAN
HON BLE MR JUSTI CE ARI JI T PASAYAT

For the Appellant (s): M. Jagdev Singh Manhas, Adv. (AC) (NP)

For the Respondent(s): M. Meenakshi Arora, Adv.

UPON perusing the record and hearing respondent’s counsel
for a few minutes the Court nade the follow ng
ORDER

The appeal is disposed of in terns of the signed order.
The inpugned order of the High Court is set aside and the High
Court is directed to hear the case afresh by treating the appeal
filed by the appellant as a petition under Section 482 Cr.P.C.

(D.P. Walia) (S.L. Coyal)
Court Master Court Master

(Signed Oder is placed on the file)

I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
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Prat ap Singh .. Appel l ant (s)
VS.

State of Hi machal Pradesh .. Respondent (s)
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In the instant case, the appellant was tried for an
of fence under Section 307 |IPC and under Section 25/44/59 of
the Indian Arns Act. After trial, the appellant was convicted
for the offence under Section 324 | PC after being acquitted of
the of fence under Section 307 I PC and Section 25 of the Indian
Arms  Act. After convicting the appellant, the trial court
granted him the benefit under Section 4 of the Probation of
O fenders Act and ordered that he be rel eased on probation for
a period of one year. He was directed to naintain peace and
good behavi our during the said period of one year

The appellant filed an appeal against his conviction
under Section 324 |1PC which was withdrawmn. On 25th July,
1993, an application was filed on behalf of the prosecution
under Section 9 of the Probation of Offenders Act alleging
that the appellant had been involved in an offence under
Section 307 |IPC and under the Indian Arms Act and the benefit
granted to himunder Section 4 of the Probation of O fenders
Act should be w thdrawn. After giving the appellant an
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opportunity, by order dated 21st January, 1999 the trial court
withdrew the benefit given to the appellant under the
Probation of O fenders Act and sentenced him to rigorous
i mprisonment for three years and also required himto pay a
fine of Rs.3,000/- and in default thereof to undergo rigorous
i mprisonment for a further period of one year.

The order passed under Section 9 of the Probation of
O fenders Act was sought to be chall enged by the appellant by
filing a Crimnal Appeal No. 297/99 before the Hi nmacha
Pradesh High Court. A prelimnary objection was raised to the
effect that no appeal was nmintainable against the order
passed under Section 9 of the Probation of Offenders Act. The
H gh Court accepted this contention and dism ssed the appea
on the ground that it was not maintainable against an order
passed under Section 9 of the Probation of Offenders Act.

In our opinion, an accused agai nst whom an order under
Section 9 of the Probation of Ofenders Act had been passed
cannot be left without a judicial renedy. Assuming for the
sake of argunent that an appeal was not naintainable, the High
Court ought and coul d have regarded the appeal which was filed
as being a petition under Section 482 Cr.P.C. and should have
decided the case on nerits. The said provision is neant for
situations like the present one. In the alternative, a
petition wunder Article 227 of the Constitution of India would
al ways be filed and entertained. As long as a renmedy is
available to the accused, it mtters Ilittle as to the
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nonencl ature attached to it. The High Court in the present
case should have regarded the appeal which was filed against
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the order under Section 9 of the Probation of Ofenders Act as
a petition under Section 482 Cr.P.C. and decided it according
to law. As this has not been done, we set aside the inpugned
order of the H gh Court and direct the H gh Court to hear the
case afresh by treating the appeal filed by the appellant as a
petition under Section 482 Cr.P.C.

This appeal is disposed of in the aforesaid termns.

(ARI JI' T PASAYAT)
New Del hi ;

August 6, 2002.



