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I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO 1313 OF 1999

PAWAN KUAMR ... APP
ELLANT

VERSUS
STATE OF CHHATTI SGARH ... RES
PONDENT

JUDGMENT

SEMA, J.

The sol e appell ant before us was put to trial for an offence under Section
302 1 PC He was found gquilty and convicted by the trial court and sentenced to R I
for life. Hi s appeal was dism ssed by t he Hi gh Court. Hence this appea
I by speci al
| eave.

Heard the parti es.

The prosecution case was set in not i on on t he basi s of
FIR | odged by

PW 8 Gajraj. It is not very cl ear whet her t he FIR was | odged on 26
.1.1989 or
27.1.1989. Be t hat as it may, in our Vi ew, it is i nconsequenti al for

t he pur pose of

di sposal of the present appeal. The FIRis to the effect that the wife of the accused was

gi ving nmedicine to her daughter and the accused asked her to wash the spoon, to that

the wife of the accused told himthat she had washed the spoon on which the accused



enr aged and had beat en hi s wife and caught her by hear saree and bl ous
e and ran

away from the house al ong with hi s an i nf ant daught er. To establi sh it
s case t he

prosecuti on exam ned PW8, PW9, PW10 and PW11l. PWS8 Gajraj is the informant

hi nsel f. PW10 Rajbai is the wife of the accused. PW9 Ghasnin wife of Gajraj and

PW11 Tulsi Ramis the neighbour of the accused. Pws.8,9,10 and 11 stated that the

accused has taken away the infant <child on the fateful day. Body of the infant
child

was recovered through an information given by PW18 Sunder Lal on 28.1.1989 from

the pond which is about 3-4 furlongs away fromthe place of occurrence. As nobody

came forward to claimthe body of the infant child it was buried on 31.1.1989 through

a sweeper. The dead body of the infant child was snapped through a photographer

and only on the basis of the photograph shown to her PW 10 Rajbai the nother of the

child identified the body to be her infant child.

In t he i nst ant case, adm ttedly, besi des a bal d st at ement by
Pws. 8, 9, 10

and 11  that the appel |l ant had taken the child from the house  and neve
r returned,

nobody had seen the appellant along with the child either on the way or in the vicinity

of the pond from where the body of the child was found floating by the PW18. On the

fact as stated above the conviction was based entirely on the circunstantial evidence.

By now it is wel | settled principle of law that in or der to sustain
convi ction on

circunstanti al evidence the prosecution evi dence nmust conplete the chain of
t he



ci rcunst ances whi ch is i ncapable of any expl anati on of any ot her hypot hesi s
except

that of the guilt of the accused and such evidence should not only be consistent with

the guilt of the accused, but should be inconsistent wth his innocence. In our view,

the prosecution has not been able to establish the chain of the circunstances consi stent

with the guilt of the accused and inconsistent with his innocence in the present case.

The prosecution has also failed to establish notive against the appellant.

On the contrary, the strong notive was established against the wife, PW10 Rajbai. It

is in the evidence on record of Pws.8, 9 and 11 that PW10 the wife of the appellant

contracted second nmarriage within 15 days from the death of the infant child. On the

ot her hand from the evi dence di scl osed, t he appel | ant used to | ove hi s
i nfant chil d.

There is no rhyne and reason as to why the appellant should have done away with his

child, whom he | oved.

Thi s apart, t he appel | ant was exam ned under Secti on 313 0
f t he

Crimnal Procedure Code. 1In response to the question No.28 the appellant stated that

he used to do the | abour work at Kouaj har and he had been doing the | abour work at

Kouaj har for two nonths before 27.1.1989. He used to do up and down (com ng and

going) from Kouaj har to Kagdei. Further in answer to question No.38 as to why the

Wi t nesses depose agai nst him he st at ed, "t hey have deposed because of enm
ty". In

response to question No. 39 as to whet her he want ed to say anyt hi ng, th

e appel | ant

replied, "My father was suffering fromleprosy due to which ny neighbour Tulsiram

and ny wife would hate me and ny wife nmight have thrown the child Yashoda and he



left by Rajbai”. In response to question No.40 as to whether he wants to produce any

Wi t ness t he appel | ant sai d " don’ t want to pr oduce any Wi t ness. After
t he date of

incident, Rajbai(ny wife) had left nmy house and after 15-20 days she had married with

anot her person. | thought that nmy wife Rajbai along with the child Yashodabai woul d

have gone to her parent’s house at Pitiyajhar".

That t he f at her of t he appel | ant was suffering from 1eprosy
is al so

admtted by Pws.8,9,10 and 11. It is also in evidence fromthe doctor who conducted

aut opsy on the body of the deceased child that the child had white patch on her back.

Exani ni ng t he af oresai d facts and ci rcunst ances and t he prose
cution

evi dence cunul atively, we are of the viewthat two views are possible, one against the

appel l ant and the other in his favour. It is now well established principle of |awthat

when the two views are possible one against the appellant and the other in his favour

the Court is obliged to accept the view in favour of the appellant.

For the reasons aforestated, we are of the view that the prosecution has

not been able to establish its case against the appellant beyond all reasonable doubt

and the appellant is entitled to be acquitted by gi vi ng him a  benefit

of doubt. The

conviction and sent ence are set asi de. Thi s appeal is accordingly al | owed.
The

appellant is on bail his bail bonds and sureties stand di scharged.

Considering the assistance rendered by the | earned amcus curiae we fix

his fees as Rs. 750/ -.



( H K. SEMA)

( GP. MATHLR )
NEW DELHI ,

SEPTEMBER 15, 2005.
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Date: 15/09/2005 This Appeal was called on for hearing today.
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HON BLE MR JUSTICE H K SEMA

HON BLE MR JUSTICE G P. MATHUR
For Appellant(s) M. A'S Pundir,Adv. (A C.)
For Respondent (s) M. Atul Jha, Adv.
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UPON hearing counsel the Court nmade the foll ow ng

ORDER

Heard the parties.

The conviction and sentence are set aside. This appea
is accordingly

allowed in terns of the signed judgment. The appellant is on bail his bail bo
nds and
sureties stand di scharged.
The fee of amicus curiae is fixed as Rs.750/-.
( PAWAN KUMAR) ( PREM PRAKASH)
COURT MASTER COURT MASTER

(signed judgnent is placed on the file)



