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J UDGM ENT
Chel ameswar, J.
1. These appeal s are placed before us pursuant to the
Order dated 8 th Decenber, 2004 of a Division Bench of this
Court which opined that the points involved in these and
certain other appeals "need to be decided by a three Judge
Bench. "
2. These appeal s ari se out of a common j udgnent

rendered in a nunber of wit petitions by a full Bench of the

Kerala High Court dated 2 nd August, 1999 by which all the

wit petitions were dism ssed.

3. The said full Bench of the Kerala H gh Court was

call ed upon to exanine the question (on a reference by

anot her Division Bench) - whether the owners of jennom

lands in the Mal abar area 1 are the proprietors of the soi

and the nminerals underneath the soil - and answered the

sai d question in the negative:
"Hence, we are of the view that so far as the | ands
in question are concerned, the nminerals belong to
the CGovernment..." (para 31)

4, To illustrate the background in which such question

arises, we may quote the facts of one of the wit petitions

considered by the full Bench as narrated by the full Bench



"2. According to the petitioner in this case, her
husband obt ai ned j ennon assi gnnment of 2 Acres of
granite rocks situated in Dhoni Akathethara
Ansom and Vil l age, pal akkad Tal uk, Mal abar. The
petitioner’s husband obtained the property fromthe
previous jenny, C.P. Thanpurankutty Menon
Thereafter, the petitioner’s husband executed a
registered gift deed. According to the petitioner,
the property was enjoyed by the earlier jenmy and
thereafter by the petitioner without any interference
fromthe Governnent. Due to ignorance of the
| egal position, the petitioner entered into a | ease
agreenment with the Departnent of M ning and

1

Parts of Kerala popularly known as Ml abar area which earlier forned part of the
erstwhile Madras province in the British India

Geol ogy to conduct quarrying operations in her
property. Later on she realised that it was not
necessary to pay any royalty to the Governnent

with regard to the property belonging to her. In
t he above circunstances, she nade a fresh
application to the Departnent for licence. But the
respondents failed to provide necessary permts to
the petitioner. When she received a notice from
the Kerala Mnerals Squad directing her to stop the
quarrying activities, she gave a reply to reconsider
her contention. Thereafter, by Ext. P6, she was
i nformed by the Department to renew the |ease.”

5. It can be seen fromthe above that the appellants
asserted that they are holders of jennomrights in the |ands
in question and the State has no | egal authority to demand
paynent of royalties on the mnerals excavated by the

hol der of jennmomright.

6. Such a claimof the appellants is based on the belief

and assertion of the appellants (1) that the holder of the
jenmomrights is not only the proprietor of the soil for which
he has jennomrights, but also the owner of the mnera

weal th lying beneath the soil. (2) that the understanding of
the appellants that a claimof royalty can be made only by

the owner of the mineral against a person who is excavating

the mneral with the consent of the owner

7. We nust strai ghtway record that the second of the

above- nenti oned propositions regarding the character and



| egal nature of royalty, (though was considered by this

Court on nore than one occasion) stands referred to a

| arger Bench by an Order of reference dated 30 th March,

2011 of a three- Judge Bench in M neral Area Devel opnent
Authority & Os. Vs. Steel Authority of India & Os.8(2011) 4
SCC 450, therefore, we are not required to exam ne and

deci de the question. We are only required to exani ne the
anplitude of the rights of the jennom | and hol ders call ed
jenms in the Mal abar area of the Kerala State and deci de
whether a jenm is entitled to the rights of subsoil / t he

m nerals |lying beneath the surface of the |and.

8. The appellants’ case is that a ‘jenm ’2 holds jennonﬁ3

| ands as absol ute owner and has proprietary rights over

both the soil and subsoil. The ryotwari settlenent made by

the British Governnent in the Ml abar area of the erstwhile

Madras Province only obligated the jenmis to pay revenue to

the State but did not in any way affect their proprietary

rights in the | ands. Nor did the ryotwari settlement have

the effect of transferring and vesting the ownership either of
the land or the subsoil (minerals) to the State. In support of
this subm ssion, the appellants heavily relied on a judgnent
of this Court in Balnadies Plantations Ltd. and Anr. v. The
State of Tami| Nadu AIR 1972 SC 2240 and al so a standing

order of the Board of Revenue of the erstwhile Mdras

2

The expression jenni etynol ogically nmeans the hol der of jennmomrights in a piece of
| and. Though the expression is defined in some of the enactnents pertaining to the
present State of Kerala, such definitions are enactnent specific but not
conprehensive to describe the full |egal contours of the jennomrights.
3

In Mal abar the exclusive right to, and hereditary possession of, the soil is denoted
by the termjennmam whi ch neans birthright and the hol der thereof is known as
jenm , jenmakaran or mutalalan. Until the conquest of Ml abar by the Mahonedan
princes of Mysore, the jennm s appear to have held their lands free fromany liability
to nmake any paynent, either in noney or in produce, to governnent and therefore
until that period, such an absolute property was vested in themas was not found in
any other part of the Presidency. The late Sir Charles Turner after noticing the
various forns of transactions prevalent in Ml abar remarked that they pointed to an
ownership of the soil as conplete as was enjoyed by a freehol der in Engl and.



These jennm s have been fromtime i menorial exercising the right of selling,
nmort gagi ng, or otherw se dealing with the property. They had full absolute property
in the soil. (Ref. "Land Tenures in the Madras Presidency", S. Sundararaja
Il yengar, Second Edition, Page 49- 50).

Province dated 19 th March 1888 and argued that earlier ful

Bench decision of the Kerala High Court in S. Sabhayogam

v. State of Keral a, Al R 1963 Keral a 101 required a
reconsi derati on.

9. On the other hand, the State of Kerala took the stand

t hat subsequent to t he ext ensi on of t he ryotwari
settlenent to the Mal abar area of the erstwhile Mdras

Province, the jennis ceased to be the absolute owners and

proprietors of the | ands hel d by them The ryotwari
settlenent had the effect of transferring the ownership of

subsoi | (minerals) to the Gover nnent . The ryotwari

pattadars rights are only confined to the surface.

10. The Hi gh Court rejected t he contentions of the
petitioners. The Hi gh Court attenpted to distinguish the

decision of this Court in Balnmadies Plantations (supra):

"Even though there is sone force in the
contention of the petitioners, the above
observations of the Supreme Court are not
inconformity with the observati ons nade by the
Ful I Bench (which followed the decision of the
Suprenme Court in Kunhi koman’ s case), that

does not nean that the view taken by the Ful
Bench is not correct, because it can be seen
from paragraph 14 of the above judgment itself
that the Suprene Court has observed that in the

Keral a case docunents were produced and on

the basis of the docunents, the Court took the
view that the nature of rights has changed after
the Ryotwari settlenents."”

11. We nust confess that we have sonme difficulty to

under stand the exact purport of the above extract. Be t hat
as it may. The Hi gh Court recorded two concl usions (1)

that the earlier full Bench decision of the Kerala Hi gh Court

in the case of S. Sabhayogam case (supra) did not require

any reconsideration as contended by the petitioners; and (2)



the lands in question cannot be classified any nore as

jennmom | ands but are lands held on a ryotwari patta

"The State has pr oduced certain
docunents to show that the | ands are Ryotwari
| ands. Ext.Rl1(a) produced will show that there
are only two categories of |ands, Ryotwari and
| nam Thus, on a consideration of the
docunents produced by the State and on a
consi deration of the decisions cited, we are
satisfied that the decision reported in S
Sabhayogam v. State of Kerala - AIR 1963
Kerala 101 - does not require reconsideration in
the light of the decision of the Suprene Court in
Bal madi es Plantations v. State of Tami| Nadu -
Al R 1972 SC 2240. Hence, we hold that the
I ands in question are not jennmom | ands and
they are Ryotwari patta |ands.”

12. In view of such a conclusion the Hi gh Court rejected

the subm ssion that the petitioners are entitled to the rights

over t he subsoi | relying upon certain passages from
Secretary of State v. Sri Srinivasachariar, AIR 1921 PC 1, T.
Swani nat han (Dead) and Another v. State O Mdras and

others, AIR 1971 Mad 483, Sashi Bhushan M sra v. Jyoti

Prasad Singh Deo, AR 1916 PC 191, Kaliki Subbaram

Reddy V. Uni on of India, ILR 1969 AP 736
Gangarathinamv. State of Tam| Nadu, 1990 TNLJ 374; and

certain recitals (in Ml ayalam) made in the patta issued to

one of the petitioners before it which is translated by the

Hi gh Court as foll ows:

"The assessnent shown in the pattayamis the

share due to the Governnment for the agricultura
produce on the surface of the property. If

m nerals are found in the property and the

m nerals are worked by the pattadar with regard

to those properties a separate tax is to be paid in
addition to the tax shown in the pattayam"

13. The Hi gh Court though referred to the standi ng order
of the Madras Revenue Board dated 19 th March 1888, it did
not record any conclusive finding on the effect of the said

order.



14. Before us the sane submi ssions which were nade

before the Hi gh Court were repeated by both the parties,
therefore, we are not el aborating the subni ssions nade

before us.

15. Bef ore we exam ne the correctness of the judgnent

under appeal, we deemit necessary to take note of the |ega
position regarding the rights over minerals as they obtain in
Engl and. Hal sbury’s Laws of England 4 state the |ega
position:

" 19. Meaning of ‘land and cognate terms. Prinma

facie ‘land’ or ‘lands’ includes everything on or under
the surface, although this neaning has in sonme cases

been held to have been restricted by the context. * Soil
is apt to denote the surface and everythi ng above and
below it, but simlarly its neaning nay be restricted by
the context so as to exclude the mnes. *‘Subsoil

i ncludes everything fromthe surface to the centre of the
earth.......

20...... M nes, quarries and minerals in their origina
position are part and parcel of the land. Consequently
the owner of surface land is entitled prinma facie to
everyt hing beneath or within it, down to the centre of
the earth. This principle applies even where title to the
surface has been acquired by prescription, but it is
subj ect to exceptions. Thus, at common | aw, m nes of
gold and silvery belong to the Crown, and by statute
unwor ked coal which was, at the restructuring date,
vested in the British Coal Corporation is vested in the
Coal Authority. Any mnerals renoved fromland under

a conpul sory rights order or opencast working of coa
becone the property of the person entitled to the rights

4
[Vol .31, 4 th Ed. pp.28- 29]
conferred by the order. The property in petrol eum
existing in its natural condition in strata is vested by
statute in the Crown."
16. We are required to exam ne whether the law of this

country and nore particularly with reference to Ml abar
area regarding the rights over the mnes and mnerals is the

sane as it obtains in England or different.



17. By the time South India came under control of the
British Gover nment , there were in vogue i nnurer abl e
varieties of land tenures in various parts of South India

whi ch eventually canme to be called the Madras Presidency.

The history of these tenures and how they were dealt under

the various | aws nmade either by the East |ndia Conpany
governnent or the British government (hereinafter in this

j udgnent both the above are referred to as ‘British’ for the
sake of conveni ence) was exanmined in detail in tw sem na

From To works titled - the Land Systens of British India
by Bedan Henry Powel| first published in 1892 and Land

Tenures in the Madras Presidency by S. Sundararaja

| yengar, published in 1916

10
18. Bot h t he above-nmenti oned wor ks exani ned the nature

and | egal contours of various kinds of land tenures in

vogue. Wiile Powell’'s book dealt with the pan I ndi an
situation, lyengar’'s book is confined to Madras presidency

al one. Bot h the books took note of the existence of a |land

tenure known as jennomin the present State of Keral a.

19. The history of the land tenures in South |India and

salient features of jennon rights or the rights of a jenm fel

for the consideration of this Court on nore than one

occasi on. Two Constitution Benches of this Court had

occasi on to exani ne the above questions in Kar i nbi
Kunhi koman v. State of Kerala [AIR 1962 SC 723], and

Bal madi es Pl antations Ltd. and Anr. v. The State of Tamil

Nadu [AIR 1972 SC  2240], wherein their Lordshi ps
exam ned in sone detail the nature of land tenures as they

existed in the erstwhile Madras province generally and the

Mal abar area specifically.

20. In the case of Kunhi koman (supra), this Court held

that there were two varieties of tenures in existence in the



erstwhil e province of Madras. Those tenures were known as

11
| andl ord tenures and ryotwari tenures . It was held by this

Court that the landlord tenures were governed by the
various enactnents in force fromtime to time whereas the
ryotwari tenures were governed by the standi ng orders of
the Board of Revenue - in other words the orders issued by

the Executive Government of the Madras province 5

21. Eventually, the landlord tenures in the erstwhile
provi nce of Madras came to be governed by the enact nent
known as Madras Estates Land Act, No. 1 of 1908 which

admittedly did not apply to Mal abar area. 6

22. The Madras Estates Land Act, 1908, which extensively

deal t with t he rights and obligations of
t he

I andl ords / | andhol ders owni ng an estate (popul arly known

as Zam ndars ) expressly recogni ses t he right of
t he

| andhol der to reserve mning rights while adnmtting a ryot to

° Kunhi koman case - Para 12. ..... The usual feature of land-tenure in Madras was the ryotwari
Lﬁgn}n some districts, a landlord class had grown up both in the northern and southern parts o
Lr?gfdency of Madras as it was before the Constitution. The permanent settlenment was introduce
Sa:? gf the Madras Presidency in 1802. There were al so various tenures arising out of revenue
g:gﬁts all over the Province (see Chap. IV, Vol. Ill of Land Systems of British India by Baden
aﬁgmgghétines in some districts both kinds of tenures, nanely, landlord tenures and the ryotwa
:;nures were preval ent. There were various Acts, in force in the Presidency of Madras with res
Fgﬁglggd tenures while ryotwari tenures were governed by the Standing Orders of the Board of R
evenue.

6

Para 12 of Kunhi koman (supra) - ..... Eventual Iy, in 1908, the Madras | egislature passed the
Madr as
Estates Land Act, No. 1 of 1908 ..................... This Act applied to the entire Presidenc
y of Madras

except the Presidency town of Madras, the district of Malabar and .......

12
t he possession of the ryoti land. 7 By necessary inplication it

follows that the | andhol der had the legal right and title to



the minerals /s ubsoil over the lands conprising his estate

and he is legally entitled either to grant the mning rights to

the ryot or withhold the sane. This inplication which we
drew gets fortified by Section 3 of Estates Abolition Act

whi ch expressly declares that with effect fromthe ‘notified

date’ - a defined expression under Section 1(10), the estate

with all the assets including nines and m nerals shal

st and transferred to and vest in t he St at e. | f
t he

mnerals /s ubsoil did not belong to the estate holder, there
was no need to rmake an express decl aration such as the

one nade in Section 3(b). 8

23. Simlarly, it can also be noticed that under various
enact ments abol i shing the various |ands tenures in South

I ndia such as inans etc., express provisions were nade that
the mnes and ninerals existing in such abolished tenures

7

Section 7 - Reservation of mning rights - Nothing in this Act shall affect any right of a
andhol der
to nmake a reservation of mining rights on admitting any person to possession of ryoti |and.
8

Section 3(b) - the entire estate including mnor imans (Post-settlenent or pre-settlenent)
ncl uded in
the assets of the zanmindari estate at the pernmanent settlenent of that estate; all comunal |a
nds and
por anbokes; other non-ryoti |ands; waste |ands; pasture |ands; Lanka |ands; forests; mnes and
mnerals; quarries; rivers and streanms; tanks and irrigation works; fisheries; and ferries, sh
all stand
transferred to the Government and vest in them free of all encunbrances; and the Andhra Prade
sh
(Andhra Area) Revenue Recovery Act, 1864 the Andhra Pradesh (Andhra Area) Irrigation Cess Act,
1865 and all other enactnments applicable to ryotwari areas shall apply to the estate;

shal | i?and transferred to the Governnment and vest in the
Governnent. See, for exanple, Section 2- A9 of The Andhra
Pradesh (Andhra Area) I nans (Abolition and Conversion

into Ryotwari) Act, 1956. W nust renenber that Andhra

area of the present State of Andhra Pradesh was part of the
ol d Madras Province.

24. State of Andhra Pradesh v. Duvvuru Bal arani Reddy &
Os. 10 was a case where the respondents before this Court

secured a |l ease of a piece of land in an inamvill age



(shrotriem and sought to carry on mica mining operation
and applied for permission fromthe State of Andhra
Pradesh under the M neral Concession Rules, 1949 made
under the Mnes & Mnerals Regul ati on & Devel opnent Act,
1948. The question was whether the | essor (shrotriendar)
had rights over the subsoil / mi nerals and whether he could
pass rights therein by a | ease. 11 A Constitution Bench of
this Court exanmined the rights of the Inandar under the
9

2-A. Transfer to, and vesting in the Governnent of all conmunal | ands, poranbokes etc. in
i nam | ands - Notwi t hstandi ng anything contained in this Act all comunal |ands and poranbokes,
grazing lands, waste |lands, forest |ands, mines and querries, tanks, tank-beds and irrigation
wor ks,
streans and rivers, fisheries and ferries in the inamlands shall stand transferred to the CGov
ernment and
vest in themfree of all encunbrances.
10

Al R 1963 SC 264

11

The main question therefore that falls for decision in these appeals is whether shrotrienda

rs can be
said to have rights in the mnerals. (para 7)

| egal régine that existed in the Madras provi nce and cane

to the conclusion on the basis of a decision of the Privy

Council 12 that every |Inandar necessarily did not own the

subsoil rights. Such right depended upon the terns of the

original grant - Inam. It, therefore, follows that in a given
case if the original grant of Inam specifically conveyed the

subsoil rights (by the grantor), the Inandar woul d becone

t he owner of the mineral wealth al so.

25. The necessary inference is that the British recogni sed
that the State had no inherent right in law to be the owner
of all mineral wealth in this country. They recogni sed t hat

such rights coul d i nhere in private parties, at
| east

Zam ndars and I nandars or ryots claining under themin a

gi ven case
12

This matter has been the subject of consideration by the Madras Hi gh Court on a nunber of oc
casi ons
and eventually the controversy was set at rest by the decision of the Judicial Cormittee in Se
cy. O
State for India v. Srinivasachariar, 48 Ind App 56 : (AR 1921 PC 1). That case cane on appea
to the



Judi cial Conmittee fromthe decision of the Madras High Court in Secy. O State for India v.
Srinivasachariar, LR 40 Mad 268 : (AR 1918 Mad 956). The controversy before the Madras Hi gh
Court was with respect to a shrotrieminamwhich was granted by the Nawab of Carnatic in 1750
and
had been enfranchised by the British Governnent in 1862. (para 7)

The Judicial Committee held that the grant of a village in inamnight be no no
re than an
assi gnnent of revenue, and even where there was included a grant of |land, what interest in the

| and

passed nust depend on the | anguage of the instrunent and the circunstances of each case. The J
udi ci al
Conmittee al so considered the standing orders of the Board of Revenue of 1890 and 1907 which h
ave
been referred to by the appeal court in the judgment under appeal. This decision thus establis
hes t hat
the nmere fact that a person is the holder of an inamgrant would not by itself by enough to es
tablish that
the inamgrant included the grant of sub-soil rights in addition to the surface rights and tha
t the grant of
sub-soil woul d depend upon the | anguage used in the grant. If there are no words in the grant
from
whi ch the grant of sub-soil rights can be properly inferred the inamgrant would only convey t
he surface
rights to the grantee, and the inamgrant could not by itself be equated to a conplete transfe
r for value
of all that was in the grantor. (para 8)

26. Cgﬁing to the ryotwari tenures, this Court held that

they were governed by the standing orders issued fromtime

to time by the Revenue Board. Under the ryotwari system

| and was given on | ease by the governnment to the ryot under

a patta . Noticing the salient features of the ryotwari
system as explained in various authoritative works, this

Court opined that "though a ryotwari pattadar is virtually

like a proprietor and has many of the advantages of such a

proprietor ", such pattadar was never considered a proprietor

of land but only a tenant. 13

13
Para 13 of Kunhi koman (supra) - ...... The ot her class of |and-tenures consisted of ryotwari
pattadars
whi ch were governed by the Board' s Standing Orders, there being no Act of the legislature with
respect

to them The holders of ryotwari pattas used to hold | ands on | ease from Governnent. The basic
o;dfsotmari settlenent is that every bit of land is assessed to a certain revenue and assi ghed
nﬁn;g:vfgr a period of years, which is usually thirty and each occupant of such land holds it

;rgjgg;i;g the | and-revenue fixed on that land. But it is open to the occupant to relinquish h
;z igﬂg 2;W | and whi ch has been relinqui shed by sone other occupant or beconme otherw se avail a
Egsngzt of assessnent (see Land Systens of british India by Baden-Powell, Vol. Il1l, Chap. IV S

I, p.



128). Though, theoretically, according to sone authorities the occupant of ryotwari |and held
it under

an annual |ease (see Macl eane, Vol. | Revenue Settlement, p. 104), it appears that in fact the
Col | ect or

had no power to ternminate the tenant’s holding for any cause whatever except failure to pay th

e revenue

or the ryot’s own relinquishment or abandonnent. The ryot is generally called a tenant, of CGov

er nnent

but he is not a tenant fromyear to year and cannot be ousted as | ong as he pays the | and reve
nue

assessed. He has also the right to sell or nortgage or gift the land or lease it and the trans

feree

becones liable in his place for the revenue. Further, the | essee of a ryotwari pattadar has no

rights
except those conferred under the |l ease and is generally a sub-tenant at will liable to ejectne
nt at the end
of each year. In the Manual of Administration, as quoted by Baden Powell, in Vol. Il of
Land

Systens of British India at p. 129, the ryotwari tenure is sumuarized as that

"of a tenant of the State enjoying a tenant-right which can be inherited, sold, or b
urdened for
debt in precisely the sane manner as a proprietary right, subject always to paynent of the rev
enue due
to the State".

Though therefore the ryotwari pattadar is virtually like a proprietor and has many o

f the

advant ages of such a proprietor, he could still relinquish or abandon his land in favour of th
e

Governnent. It is because of this position that the ryotwari pattadar was never considered a p
roprietor

of the land under his patta, though he had many of the advantages of a proprietor
16
27. We nust renenber that in the case of Kunhi konan
(supra), the petitioners did not claimany adjudication of
their rights as holders of jennom | ands. On the ot her
hand, the appellants asserted that they were hol ders of
ryotwari pattas issued according to ryotwari settlenment in
the erstwhile State of Madras under the revenue Board
St andi ng Order. This Court further recorded: -
. it is not in dispute that the ryotwari system was

introduced in the South Canara District in the earlier
years of this century”

28. The question before this Court was whether the hol der

of such a ryotwari patta could be called the holder of an

estate within the neaning of the Kerala Agrarian Rel ations

Act and t her ef or e, precl uded by Article 39A of t he
Constitution to claimthe benefit of the fundanental rights

under Articles 19(1)(d) and 31 of the Constitution.

29. The | egal nat ure of the rights of a jenm was

considered in greater detail in the case of Bal nadi es



Pl antations (supra). At para 6 of the said judgment, the
Constitution Bench recorded: -
B PO Oiginally the janm s in Ml abar were absolute

proprietors of the land and did not pay |and revenue. After
Mal abar was annexed by the British in the beginning of the 19 th

17
century, the jannmis conceded t he liability to pay I and
revenue........ "

30. This Court took note of a decision of the Madras Hi gh

Court in Secretary of State v. Ashtamurthi [(1890) ILR 13

Mad 89] 14 where the Madras High Court recorded: -
" At the annexation of Ml abar in 1799, the

Government di sclained any desire to act as the

proprietor of the soil, and directed that rent should

be collected fromthe inmediate cultivators.

Trinbak Ranu v. Nana Bhavani (1875) 12 Bom

HCR 144 and Secretary of State v. Vira Rayan

(1886) ILR 9 Mad 175 thus linmiting its claimto

revenue. Further in their despatch of 17 th

Decenber 1813 relating to the settlenent of

Mal abar the Directors observed that in Ml abar

they had no property in the land to confer, with the

exception of sonme forfeited estates. This nmay be

regarded as an absol ute disclainmer by the

Gover nment of the day of any proprietary right in

the janni s’ estate.

31. This Court in Bal madies Plantations case (supra)
quoted wi th approval the above extracted passage from

Ashtamurthi’s (supra) judgnent.

32. It was specifically argued on behalf of Bal madi es
Plantations that by virtue of a resettlement which took place
in 1926, the jennomrights were converted into ryotwari

H In the said case, the Madras High Court had to deal with the rights of a jenm whose |ands
rﬁgged out to a third party by the Collector (State) without reference to the jenmi and when t
ggf;ﬁr?ZE in the paynent of revenue, property was attached and sold under the provisions of th
EeyggLZSRecovery Act. The jenm successfully challenged the legality of such a sale.

18
t enure. Thi s Court on exam nati on of the rel evant

standi ng orders reached the conclusion that the effect of



the Resettlement of 1926 was to retain the jennom estates

and not to abolish the sanme and convert into ryotwari

estates. 15

33. But neither of the cases dealt with the question
whether a jenm is entitled either before or after the
abovenenti oned settlenent of 1926 to the subsoil rights or
nmnerals in the land held by him Therefore, we are
required to decide the sane.

34. In Bal madi es Plantations case (supra) this Court took
note of two facts - (1) that originally jenm s of Ml abar area
were absolute proprietors of the land; and (2) when Ml abar
area was annexed, the British expressly disclained the
proprietorship of the soil. These concl usi ons were recorded

on the basis of Ashtanurthi case (supra).

w0 Para 11 of Bal madies (supra) ........ It woul d appear fromthe above that the effect of the
resettlement of 1926 was to retain the janmam estates and not to abolish the same or to conver
}ntge?;otmari estates. There was nerely a change of nonencl ature. Governnent janman | ands were
call ed the new hol dings, while private janmam | ands were called the old holdings. In respect o
{annabhoganl(janni’s share) relating to Governnent janman |ands, the order further directed th
:LDLE? to be paid to the Governnent should include both the taram assessnent and j anmabhogam
;; difficult, in our opinion, to infer fromthe above that jannamrights in the |ands in quest
Lg?inngshed and converted into ryotwari estates. The use of the word Janmabhogam on the contr
?Léicates that the rights of janms were kept intact.

19
35. Ashtamurthi case (supra) itself relies upon an earlier

deci sion of the Madras High Court in Secretary of State v.
Vira Rayan [(1886) ILR 9 Mad 175] 16 wherein the H gh Court
found that the land in dispute appertains to the District of

Mal abar and recorded as follows: -
R and we agree with the Judge that there is
no presunption in that district and in the tracts
adm ni stered as part of it, that forest |lands are the
property of the Crown. At the commencenent of the
century it was the policy of the Governnent to all ow
all lands to becone private estates where that was
possi bl e. Despatch of Lord Wellesley quoted in
Baskarappa v. The Collector of North Canara [I.L. R,
3 Bom, 550]. The despatch and order of the
Governor-Gneral in Council on the annexation of



Mal abar, dated the 31 st Decenber 1799 and the 18 th
June 1801, have not been adduced, but their purport
appears fromthe despatch of the 19 th July 1804,
quoted in VWakunta Bapuji v. Governnent of
Bonbay [12 Bom H C. R 144]. It was intinated
that it never could be desirable that the Governnent
itself should act as the proprietor of the |ands and
shoul d collect the rents fromthe inmediate
cultivators of the soil. Wen in 1808 the Board of
Revenue suggested that an augnentation of revenue
m ght be derived fromwaste | ands reserved, they
were informed that the Governnent did not |ook to
any advantage of that nature beyond the benefit of
i ncreasing the amount of the public taxes in
proportion to the existing taxes of the country (Fifth
Report, Appendi x 30, page 902. Revenue and
Judicial Selection, Volune I, p. 842). It will be seen
that at that time the Government so far from
abrogating the H ndu |l aw i ntended to assert no
proprietary right to the waste, but limted itself to its
claimto revenue. At the tine Ml abar cane under
British rule, all the forests were clained as private
16
It was an appeal decided by a Division Bench of the Madras High Court (Sir Charles A Turne
r, Kt.,
Chi ef Justice, and M. Justice Miuttusam Ayyar). The appeal arose out of a suit filed by the S
tate
seeking declaration that certain lands (forest |ands) which were the subject matter of dispute
in the said
suit were the property of the governnment and a consequential injunction restraining the defend
ants from
in any way interfering with the rights of the Governnent. The defendants asserted their propri
etary
rights over the lands in dispute.

20
property (I.R R, 3 Bom 586). In their despatch of
17 th Decenber 1813, relating to the settlenent of
Mal abar, the Directors observed that in Ml abar
they had no property in the land to confer, with the
exception of some forfeited estates Revenue
Sel ection, Volune I, p. 511). Al 't hough a different
policy was subsequently pursued in other districts,
and, especially in nore nodern tines, rules have
been franed for the sale of waste |lands, there is
not hing to show that any such change was notified
in Mal abar up to a period nmuch later than that at
whi ch there is considerabl e evidence to show that
the respondents Nos. 1 and 2 were in possession of
and recogni sed as proprietors of the |ands they
claimby Governnent officials...."

36. This Court in Bal madies Plantations case (supra) after
taking note of the above legal position with reference to the

j enmom | ands of Mal abar rejected the contention that as a
result of the resettlenment of 1926, jennmomrights stood

converted into ryotwari estate. 17

37. We have already taken note of the legal position with



respect to the ninerals obtaining subsoil in the Iands held
under | andlord tenures (zam ndari or inam estates), and
al so the |aw of England, we find it difficult to believe with

17Para 11. ..., It woul d appear fromthe above that the effect of the resettlenent of 1926 was
tLg ;g;ﬁg21estates and not to abolish the sane or to convert theminto ryotwari estates. There
ng?ZIy a change of nonenclature. Governnent janmam |l ands were called the new hol dings, while
privgte janmam | ands were called the old holdings. In respect of janmabhogam (janni’'s share) r
?Laégcgrnnent janman | ands, the order further directed that the account to be paid to the Cove
;ﬂgﬁré i nclude both the term assessnent and janmabhogam It is difficult, in our opinion, to
?Lgrgggsg]that janmamrights in the lands in question were extingui shed and converted into ryo
L!?gies. The use of the word ‘Janmabhoganmi on the contrary indicates that the rights of jannms
wer e

kept intact.
21
respect to ryotwari tenures in the British I nd
a and

particularly the Madras province, the government assumned

the ownership of the subsoil. On the contra, there is
positive evidence in the Board Standing Order No. 10 dated

19. 03.1888 18 (hereinafter referred to as BSO No.10) that the

State did not claimany proprietary right over the mnera

18
RESCLUTI ON - dated 19th March 1888, No. 277
I n supersession of the existing Standing Order, the following is issued as Standin
g Order No.
10 : -
1. The State lays no claimto mnerals -
G O 26th May, 1882, No. 511 (Notification, paragraph 1).
(a) In estates held on sanads of pernmanent settlenentG O 28 th COctober 1882 No. 118
1(b) In

enfranchi sed i nam | ands
G O 28th April 1881 No.861(c) In religious service tenenents confirned under the
nam rul es
on perpetual service tenure.
(d) In lands held on title - deeds, issued under the waste land rules, prior to 7th
Cct ober, 1870,
in which no reservation of the right of the State to minerals is nade.

2. The right of the State in mnerals is linted in the following cases to a share in th
e produce of the

m neral s worked, commuted into a noney paynment, if thought necessary, by Government, in like m
anner

with and in addition to the |and assessnent : -

G O 8th Cctober 1883 No.1248.(a) In lands occupied for agricultural purposes unde
r ryotwari
pattas G O 23rd January 1881 No.121(b) In jannomlands in MalabarG O 16 th Decenber 1881
No. 1384
Persons intending to work minerals in those | ands should give notice of their inte



ntion to the

Col l ector of the district, specifying the lands in which they intend to carry on mning operat
ion and shoul d

pay in two half-yearly instalnments a special assessnent for mnerals in addition to the land a
ssessnment at

the followi ng rates: -

Per
acre (Rs.)
1. For mining for gold
5
2. For mining for metals other than gold
2
3. For nining for dianonds and other precious stones
15
4. For mning for coal, |linme-stone or quarrying for building stone ... (Such rates as m
ay be fixed
by the Board fromtine to tine
The rates will be doubled if mining operations are carried on w thout giving notic
e to the
Board’'s proceedi ngs dated 10th July 1882 No. 1751Col |l ector. The special assessnent w
ill be
entered in the patta granted for the land and col |l ected under the provisions of Act |l of 18
34 Madr as.
No charge will be nade for merely prospecting for ninerals in patta lands if mnes are not r
egul arly
worked. No remission will be granted in respect of any |land rendered unfit for surface culti
vation by

the carrying on of nining operations. This rule does not of course afeet in any way the righ
t which all

hol ders of |lands on patta possess of digging wells in their | ands and of disposing of the gr
avel and

stones which nmay be thrown up in the course of such excavation

22
weal th obtaining in lands held over a ryotwari patta or in

j enmom | ands i n Mal abar. The State /British in express
terns declared by the said order dated 19.03. 1888 t hat
while "it lays no clainf at all to minerals
(a) In estates held on sanads of pernanent
settl enent
(b) I'n enfranchised i nam | ands
(c) In religious service tenenments confirned under
the inamrul es on perpetual service tenure.
(d) In lands held on title - deeds, issued under the
waste land rules, prior to 7 th Cctober, 1870, in which
no reservation of the right of the State to ninerals is
made.
the State /British claimed a limted right in mnerals wr.t.
| ands

(a) occupied for agricultural purposes under
RYOTWARI PATTAS",

(b) JENMOM LANDS | N MALABAR'
[ enphasi s suppli ed]

38. The limted right clainmed is "to a share in the produce



of t he m neral s wor ked, if t hought necessary
gover nnent . " That right was exercised by the sane order
with reference to gold, dianonds and other netals and

w.r.t. mnerals like coal etc. it was left to the discretion of
the governnment to be exercised fromtinme to tine.

necessary inplication, it follows that the State recogni sed

the legal right of the land holder to the subsoil netals and
m nerals - whatever nane such right is called - proprietary

or ot herw se.

39. In view of BSO No. 10 referred to above, we need not
unduly troubl e ourselves w th the metaphysical analysis
whet her jennomrights still subsist in |ands of Ml abar area
or whether they are converted into ryotwari | ands. Apart
fromthe legal inplication of BSO No.10 with respect to
Mal abar, this Court had already opined that British never
clained proprietary rights over the soil and jennmis were
recogni sed to be the absol ute owners of the soil. It is
obvi ous fromthe BSO No.10 that the British never clained
any proprietary right in any land in the O d Mdras
Provi nce whether estate land and therefore both ryotwari
pattadars and jennis nmust al so be held to be the
proprietors of the subsoil rights / mi nerals until they are
deprived of the sanme by sone | egal process. Even i f we
accept the conclusion recorded in the judgment under
appeal that the lands in question have been converted to be
| ands held on ryotwari settlement, the conclusion recorded

24
by us above w.r.t. subsoil / mi neral rights will still hold good
for the reason that even in the lands held on ryotwari patta

the British did not assert proprietary rights.

40. Not hing is brought to our notice which indicates that
the British intended and in fact did deprive the ryotwari

| and hol ders of the right to subsoil / mi nerals

by

By

23

Subsequen



t

to 19 th March, 1888, no law to the contra is brought to our

noti ce. Nor any |aw made by the Republic of India is

brought to our notice. Though we notice laws to the contra

w.r.t. the lands held under |andlords tenures.

41. Article 294 19 of the Constitution provi des for the
succession by the Union of India or the corresponding

State, as the case may be, of the property which vested in

the British Crown inmedi ately before the commencenent of

the Constitution. On the other hand, Article 297 20 nakes

19
294 - As fromthe comencenent of this Constitution -

(a) all property and assets which i medi ately before such commencenent were vested i
n Hs
Maj esty for the purposes of the Government of the Domi nion of India and all property and asset
s which
i medi atel y before such commencenent were vested in H's Majesty for the purposes of the
Governnent of each Governor’s Province shall vest respectively in the Union and the correspond
i ng
State, and

(b) all rights, liabilities and obligations of the Governnent of the Dominion of Ind
ia and of the
Government of each Governor’s Province whether arising out of any contract or otherw se, shal

be the

rights, liabilities and obligations respectively of the Governnent of India and the Governnent
of each
correspondi ng State,

Subj ect to any adjustnment nmade or to be nade by reasons of the creation before the
comrencenent of this Constitution of the Domi nion of Pakistan or of the Provinces of West Beng
al ,

East Bengal, Wst Punjab and East Punjab.
20
Section 297 was anended by the Constitution (Fortieth Amendnent) Act, 1976

25

an express declaration of vesting in the Union of India of al
m neral s and ot her things of value underlying the ocean

"297. Al lands, minerals and other things of value

underlying the ocean within the territorial waters

or the continental shelf of India shall vest in the

Uni on and be held for the purposes of the Union."

[as originally enacted21]

The contradistinction between both the articles is very clear

and, in our opinion, is not wthout any significance.
The

makers of the Constitution were aware of the fact that the
m neral wealth obtaining in the land nmass (territory of

India) is not vested in the State in all cases. They
wer e

conscious of the fact that under the law, as it existed,



proprietary rights in mnerals (subsoil) could vest in private
parti es who happen to own the |and. Hence the difference

in the | anguage of the two Articles.

42. The above conclusion of ours gets fortified fromthe

fact that under the M neral Concession Rules, 1960 franed

2
21
297 - Things of value within territorial waters or continental shelf and resources of
t he
excl usive econonic zone to vest in the Union
(1) Al'l lands, mnerals and other things of value underlying the ocean within
t he

territorial waters, or the continental shelf, or the exclusive economc zone, of India shall v
est in the
Uni on and be held for the purposes of the Union

(2) Al'l other resources of the exclusive econom c zone of India shall also ves
t in the
Uni on and be held for the purposes of the Union

(3) The linmits of the territorial waters, the continental shelf, the exclusive

economni ¢ zone,
and other maritinme zones, of India shall be such as may be specified, fromtine to tine, by or
under any

| aw made by Parlianment.

by the vae?gnent of India in exercise of the powers

conferred in Section 3 of the Mnes & Mnerals Regulation &
Devel opnent Act , 1957, di fferent pr ocedur es are
contenpl ated and different sets of rules are nade dealing

with the grant of mining | eases in respect of the two
categories of lands in which the nmnerals vest, either in the
Governnment or in a person other than the Governnent.

Whil e Chapter 4 of the said rules deals with the |ands

where the minerals vest in the Governnent, Chapter 5

deals with the I ands where the nminerals vest in a person

ot her than the Government. Correspondi ngly, the M nor

M neral Concession Rules nmade by the State of Kerala al so
recogni ses such a distinction in Chapters V and VI.

43. In those areas of the AOd Madras Province to which the
Estates Land Act applied, the mnerals cane to be vested in
the State by virtue of the subsequent statutory / declarations
(which are already taken note of). But with reference to

t hose ar eas wher e t he above- nenti oned Act had no



application, such as the Ml abar area of the A d Madras

Province, which is now a part of the State of Kerala, or

27
areas where the ryotwari system was in vogue, the

proprietary right to the subsoil should vest in the hol der of
the I and popularly called pattadar as no lawin the pre or
post constitutional period is brought to our notice which
transferred such right to the State.

44, W nust al so hasten to add that even with reference

to those areas of A d Madras Province, whether the ryots
securing pattas pursuant to the abolition of the estates
under the Estates Abolition Act, 1948 etc., would be
entitled to subsoil rights or not is a question pending in
other matters before this Court. Wether the patta granted
pursuant to the provisions of the Estate Abolition Act etc.
woul d entitle the pattadar to subsoil / mi neral rights or is
confined only to surfacial rights is a matter on which we are
not expressing any opinion in this case. W are only dealing

with the Iegal rights of the pattadars hol di ng | ands under

the ryotwari systemof the O d Madras Province, i.e. other
than the | ands covered by the Estates Land Act - |nam
Lands.

28
45. That | eaves us with another aspect of the matter. W

are required to exam ne the correctness of the concl usion
recorded by the High Court on the basis of the four
judgnents referred to in para 12 (supra) that a ryotwari

pattadar is not entitled to the subsoil (mnerals) in his patta

I and.
46. The first decision relied upon is Secretary of State v.
Sri Srinivasachariar, AIR 1921 PC 1. In our view, the

reliance placed by the H gh Court on the abovenenti oned

judgnent is wholly m spl aced. It was a case where the



hol der of shrotrieminamgranted some 160 years prior to

the decision "by the Government that existed prior to the
British Government" claimed that the shrotriendas had
unfettered rights to quarry stone in the shrotriemvill age

wi t hout paynent of any royalty. The Privy Council held
that the rights of the shrotriendas depended upon the

| anguage and ternms of the original grant. We have al ready

noticed that the said judgnment was considered and relied

upon by this Court in Duvvuru Bal aram Reddy case
(supra). What is inportant in the present context is that
29
t he issue in Sri Srinivasachariar (supra) is not
with

reference to any claimof subsoil rights in a |land held under
ryotwari patta . Whatever was decided in that case is wholly

i napplicable to the rights of a ryotwari pattadar
wher e

it was laid down in the said decision that irrespective of the

nature of the tenure - all mineral wealth in this country

vested in the Crown or the State.

47. The next case relied upon by the Hi gh Court is T.

Swani nat han (Dead) and Another v. State O Mdras and

others, AIR 1971 Mad 483. A passage22 occurring in the

sai d judgnent was relied upon in support of the conclusion

t hat a ryotwari pat t adar has no ri ght
0 t he
subsoil / mi nerals. It is unfortunate that the Madras High

Court opined that it is a well established proposition that
all minerals underground belong to the Crown and now to

the State. Such a statenment of law is recorded w thout any

expl anation what soever nor exam nation of any
| egal
princi pl e. From our discussion so far, we have al ready

reached the conclusion that neither in England nor in this
22

So, as a ryotwari pattadar, he has every right to the use of the surface of the soil

is proprietary
right, if any, in our view, does not extend to the mnerals of the soil. It was a well
shed

but h

est abl



proposition that all mnerals underground belonged to the Crown, and now to the State, except
in so far
as the State has parted with the sane wholly or partly in favour of an individual or body.

country, a?oleast in the dd Mdras Province, during the

British reginme, there was any such established proposition

of law that all the mnerals belong to the Crown. On the
ot her hand, t he avail abl e mat eri al only | eads to an

i nevitabl e concl usi on ot herw se.

48. The next case relied upon by the Kerala H gh Court is

Sashi Bhushan M sra v. Jyoti Prasad Singh Deo, AIR 1916

PC 191. This decision once again dealt with the rights of an

i nandar particularly an i nam which was not part of the dd

Madr as Provi nce. Ther ef or e, t he deci si on is whol |'y
irrelevant in deciding the rights of a ryotwari pattadar

especially in the AOd Madras Province

49. We are only sorry to notice that the next case relied

upon by the Kerala Hi gh Court according to the judgnent

under appeal is ILR 1969 AP 736 titled Kaliki Subbaranmi

Reddy v. Union of India. W searched in vain to secure this

j udgnent . Though there is a case reported by t he
abovenenti oned cause title, which was decided in 1979 i.e.

AR 1980 AP 147 : 1980 (1) APLJ 117. At any rate, in the

31
Iight of our earlier discussion, the observation 23 relied upon

by the judgnent under appeal, allegedly fromthe above

case, should not nake any difference.

50. Equal |y the observations 24 made in the case of V.
Gangarathinamv. State of Tami| Nadu, 1990 TNLJ 374 is

wi t hout any basis.

51. The other material which pronpted the High Court to
reach the conclusion that the subsoil / mi nerals vest in the

State is (a) recitals of a patta which is already noted by us



earlier (in para 12) which states that if minerals are found
in the property covered by the patta and if the pattadar
exploits those mnerals, the pattadar is liable for a separate
tax in addition to the tax shown in the patta and (2) certain
standi ng orders of the Collector of Ml abar which provided
for collection of seigniorage fee in the event of the nining
operation being carried on. We are of the clear opinion that
the recitals in the patta or the Collector’s standing order
that the exploitation of nmineral wealth in the patta | and
23
"Not a single case has been cited before us in which it was held that a ryotwari pattadar i
s the owner
of sub-soil rights”
24
"fromthe extracts given above, we do not think that it is possible to arrive at any other
concl usi on
except to hold that the State is the owner of the minerals underneath the surface. Therefore,

We agree
with the | earned Advocate General that the State is the owner of the mnerals”

woul d att?ict additional tax, in our opinion, cannot in any
way indicate the ownership of the State in the mnerals.

The power to tax is a necessary incident of sovereign
authority (inperium but not an incident of proprietary

rights (dom niun. Proprietary right is a conpendi um of
rights consisting of various constituent, rights. If a person
has only a share in the produce of some property, it can

never be said that such property vests in such a person. In
the instant case, the State asserted its ‘right’ to demand a
share in the ‘produce of the minerals worked though the
expression enployed is right - it is in fact the Sovereign
authority which is asserted. Fromthe | anguage of the BSO
No.10 it is clear that such right to denand the share could

be exercised only when the pattadar or sonebody cl ainng
through the pattadar, extracts / works the minerals - the
authority of the State to collect noney on the happeni ng of

an event - such a demand is nore in the nature of an

excise duty / a tax. The assertion of authority to collect a
duty or tax is in the real mof the sovereign authority, but

not a proprietary right.
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52. On the other hand, it appears fromthe judgnent

under appeal that the State of Kerala itself produced the

BSO No. 10 referred to (supra). Unfortunately, neither the
content of the said order nor the legal effect of the said

order has been exanined by the Hi gh Court and the High

Court with reference to the said order made a cursory

observation as foll ows:

"The State has al so produced the proceedi ngs
of the Board of Revenue, dated 19 th March, 1888 as
Ext.R1(L). By that proceedings, standing order
No. 10 is issued in supersession of the existing
standing order. It categorises four kinds of |ands.
The first head is the estates held on sanads of
permanent settlement, second is the enfranchised
inamlands and the third is the religious service
tenements conferred under the inamrules on
perpetual service tenure and the fourth is the | ands
held on title- deeds, issued under the waste |and
rules, prior to 7 th October 1870, in which no
reservation of the right of the State to ninerals is
made. "

53. The only ot her submission which we are required to
deal with before we part with this matter is the argunent of
the | earned counsel for the State that in view of the schene
of the Mnes and M nerals (Devel opnent and Regul ati on)

Act, 1957 which prohibits under Section 4 25 the carrying
2 4. Prospecting or mining operations to be under licence or lease : - (1) No person shal
undertake any reconnai ssance, prospecting or nmining operations in any area, except under and i
gccordance with the terms and conditions of a reconnai ssance pernt or of a prospecting licenc
?hgréagz may be, a mining | ease, granted under this Act and the rul es nmade thereunder]:

34
on of any mning activity in this country excep
t in
accordance with the permt, licence or nmining | ease as the

case may be, granted under the Act, the appellants cannot

claimany proprietary right in the sub- soil. In our vi
ew,

this argunent is only stated to be rejected.

54. M nes and Mnerals Act is an enactnent nade by the



Parliament to regulate the mining activities in this country.
The said Act does not in any way purport to declare the
proprietary rights of the State in the mineral wealth nor
does it contain any provision divesting any owner of a mne
of his proprietary rights. On the other hand, various
enactments made by the Parlianment such as Coki ng Coa
M nes (Nationalisation) Act, 1972 and Coal Bearing Areas
(Acqui sition and Devel opnent) Act, 1957 nmake express
decl arations under Section 4 and 7 respectively 26 providing
Provided that nothing in this sub-section shall affect any prospecting or mining oper
ations
undertaken in any area in accordance with the terns and conditions of a prospecting |icence or
m ni ng
| ease granted before the commencenent of this Act which is in force at such conmencenent.
Provided further that nothing in this sub-section shall apply to any prospecting ope
rations
undert aken by the Geol ogi cal Survey of India, the Indian Bureau of Mnes, the Atomc Mnerals
Directorate for Exploration and Research of the Departnent of Atonmic Energy of the Centra
Governnent, the Directorates of Mning and Geol ogy of any State Governnent ( by whatever nane
called ), and the Mneral Exploration Corporation Linmited, a Governnment Conpany within the nea
ni ng
of Section 617 of the Conpanies Act, 1956
26
Section 4 of Coking Coal Mnes (Nationalisation) Act, 1972 - 4(1) On the appoi nted day, the
right, title and interest of the owners in relation to the coking coal nines specified in the
Fi rst Schedul e
shall stand transferred to, and shall vest absolutely in, the Central Government, free from al

|
i ncunbr ances.

35
for acquisition of the mnes and rights in or over the |and

fromwhich coal is obtainable. If the understanding of the

State of Kerala that in view of the provisions of the M nes

and M neral s Devel opnent (Regul ation) Act, 1957, the
proprietary rights in mnes stand transferred and vest in

the State, it would be wholly an unnecessary exercise on

the part of the Parliament to make | aws such as the ones

menti oned above dealing with the nationalisation of nines.

55. Even with regard to the ninerals which are greatly
i mportant and highly sensitive in the context of the nationa
security and al so the security of humanity |ike urani um -
the Atonic Energy Act, 1962 only provides under Section

5 27 for prohibition or regulation of mning activity in such



(2) For the renoval of doubts, it is hereby declared that if, after the appointe
d day, any
other coal mne is found, after an investigation made by the Coal Board, to contain coking coa
I, the
provi sions of the Coking Coal M nes (Energency Provisions) Act, 1971, shall, until that mne
s
nationali zed by an appropriate legislation apply to such nine.

Section 7 of Coal Bearing Areas (Acquisition and Devel opnent) Act, 1957 - 7(1) If th

e

Central Government is satisfied that coal is obtainable in the whole or any part of the land n
otified

under sub-section (1) of section 4, it may, within a period of two years fromthe date of the
sai d

notification or within such further period not exceeding one year in the aggregate as the Cent
ral

Governnent nay specify in this behalf, by notification in the Oficial Gazette, give notice of

its

intention to acquire the whole or any part of the land or of any rights in or over such |and,
as the case

may be.

(2) if no notice to acquire the land or any rights in or over such land is given und
er sub-
section (1) within the period allowed thereunder, the notification issued under sub-section (1
) of section
4 shall cease to have effect on the expiration of three years fromthe date thereof.
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Section 5 - Control over mning or concentration of substances containing

ur ani um

(1) If the Central CGovernnent is satisfied that any person is nmning or is ab

out to
m ne any substance fromwhich, in the opinion of the Central Governnent, urani um can
be or
36
m neral . Under Section 10 28 of the Act, it is provided that
t he Gover nnent of India may provide for conpul sory

vesting in the Central Governnent of exclusive rights to
wor k those m nerals. The said Act does not in any way

declare the proprietary right of the State.

may reasonably be expected to be, isolated or extracted, or is engaged or is about to

be
engaged in treating or concentrating by any physical, chenical or netallurgical proces
S any
substance from which, in the opinion of the Central Governnent, uraniumcan be or nay
reasonably be expected to be, isolated or extracted, the Central CGovernnent may by not
ice in
witing given to that person either --
(a) require himin conducting the mning operations or in treating or concentr
ating the
subst ance aforesaid to conply with such terns and conditions and adopt such proces
ses as
the Central Governnment may in the notice, or fromtine to tine thereafter, think f
it to

speci fy, or

(b) totally prohibit himfromconducting the mning operations or treating or



concentrating the substance aforesaid.

(2) Where any terns and conditions are inposed on any person conducting any
m ni ng operations or treating or concentrating any substance under cl. (a) of sub-sect

ion (1),
the Central Government may, having regard to the nature of the terns and conditions, d
eci de
as to whether or not to pay any conpensation to that person and the decision of the Ce
ntral
Gover nment shall be fina
Provi ded that where the Central Governnment decides not to pay any conpensatio
n, it
shall record in witing a brief statenment giving the reasons for such decision
(3) Where the Central Governnent decides to pay any conpensation under sub-
section (2), the amount thereof shall be deternmined in accordance with section 21 but
in
cal cul ating the conpensation payable, no account shall be taken of the value of any ur
ani um
contained in the substance referred to in sub-section (1).
(4) Where any mining operation or any process of treatnent or concentration o
f any
substance i s prohibited under clause (b) of sub-section (1), the Central Governnment sh
all pay
compensation to the person conducting the mning operations or using the process of tr
eat nent
or concentration and the anount of such conpensation shall be determined in accordance
with

section 21 but in calculating the conpensati on payabl e, no account shall be taken of t
he val ue
of any urani um contained in the substance.

28
Section 10 - Conpul sory acquisition of rights to work mnerals

56. 3gim'larly, the O lfields (Regulation and Devel opnent)

Act, 1948 deals with the oilfields containing crude oil,

petrol eumetc. which are the nost inportant nminerals in

t he nmodern worl d. The Act does not anywhere declare the
proprietary right of the State.

(1) Where it appears to the Central Government that any nminerals fromwhich in

its

opi nion any of the prescribed substances can be obtained are present in or on any | and,
ei t her

in a natural state or in a deposit of waste nmaterial obtained fromany underground or su
rface

working, it may by order provide for conpulsorily vesting in the Central Government the

exclusive right, so long as the order remains in force, to work those minerals and any o
t her

m nerals which it appears to the Central Governnent to be necessary to work with those

m nerals, and may al so provide, by that order or a subsequent order, for conpul sorily ve
sting

in the Central Governnment any other ancillary rights which appear to the Central Governm
ent

to be necessary for the purpose of working the mnerals aforesaid including (wthout pre



j udi ce
to the generality of the foregoing provisions)--

(a) rights to w thdraw support;

(b) rights necessary for the purpose of access to or conveyance of the minerals
aforesaid or the ventilation or drainage of the working;

(c) rights to use and occupy the surface of any land for the purpose of erecting

any
necessary buildings and installing any necessary plant in connection with the workin
g of
the mineral s aforesaid;
(d) rights to use and occupy for the purpose of working the mnerals aforesaid a
ny
land form ng part of or used in connection with an existing mne or quarry, and to u
se or
acquire any plant used in connection with any such nine or quarry; and
(e) rights to obtain a supply of water for any of the purposes connected with th
e
working of the mnerals aforesaid, or to dispose of water or other liquid matter obt
ained in
consequence of working such minerals.
(2) Notice of any order proposed to be made under this section shall be served
by the
Central Governnent - -
(a) on all persons who, but for the order, would be entitled to work the mnera
I's
affected; and
(b) on every owner, |essee and occupier (except tenants for a nonth or for less t
han a
mont h) of any land in respect of which rights are proposed to be acquired under the
order.
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57. For the above-nentioned reasons, we are of the

opinion that there is nothing in the | aw which decl ares that

all mineral wealth sub- soil rights vest in the State, on the

ot her hand, t he ownership of sub- soil / m neral weal t h
should normally follow the ownership of the | and, unless

the owner of the land is deprived of the same by some valid

process. In the instant appeals, no such deprivation is

brought to our notice and therefore we hold that the

appel lants are the proprietors of the mnerals obtaining in

their lands. W nake it clear that we are not maki ng any



declaration regarding their liability to pay royalty to the

State as that issue stands referred to a | arger Bench

........................................ J.
(R'M LODHA)
........................................ J.
(J. CHELAMESWAR )
........................................ J.
(MADAN B. LOKUR )
New Del hi ;
July 8, 2013
(3) Conpensation in respect of any right acquired under this section shall be p
aidin

accordance with section 21, but in calculating the conpensation payable, no account sha
| be

taken of the value of any minerals present in or on |land affected by the order, being m
neral s

specified in the order, as those fromwhich in the opinion of the Central Governnent ura

ni um
or any concentrate or derivative of uraniumcan be obtai ned.
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| TEM NO. 1-A COURT No. 2 SECTI ON XI A

( For Judgnent )

SUPREME COURT OF I NDI
RECORD OF PROCEEDI NGS
ClVIL APPEAL NO. 4540- 4548/ 2000

Thr eesi amma Jacob & Ors. Hyderabad .. Appel I ant (s)
Ver sus

Geol ogi st, Dptt.of Mning & Geol ogy .. Respondent ( s)

& Os.

WTH C. A NO 4549/2000

DATE :08/07/ 2013 These matters were called
on for pronouncenent of judgnent
t oday.

For Appellant(s) M. MK S. Menon, Adv.
Ms. Shari ka Surendran, Adv.
M. A Raghunath, Adv.

For Respondent (s) M. G Prakash, Adv.

Hon’ bl e M. Justice J. Chel aneswar
pronounced the judgnment of the Bench conprising
Hon’ ble M. Justice R M Lodha, H's Lordship and
Hon’ bl e M. Justice Madan B. Lokur.

We are of the opinion that there is nothing in
the | aw which declares that all mineral wealth sub-
soil rights vest in the State, on the other hand,

t he ownership of sub-soil/mneral wealth should
normal Iy follow the ownership of the |Iand, unless
the owner of the land is deprived of the sane by
sone valid process. In the instant appeals, no
such deprivation is brought to our notice and
therefore we hold that the appellants are the
proprietors of the mnerals obtaining in their



| ands. W make it clear that we are not nmaking any
decl aration regardi ng their liability to pay
royalty to the State as that issue stands referred
to a larger Bench.

[ Usha Bhardwaj ] [ Savita Sai nani
Court Master Court Master

[ Signed reportable judgnent is placed on the file ]
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