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I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Civil Appeal

(Arising out of Special Leave

Thonson Press (India) Ltd.
Appel lant  (s)

Vs.

Nanak Builders & Investors P.Ltd. &

NO. 1518 of 2013

Petition (Givil) No. 24159 of 2009)

Os. Respondent ( s)

JUDGMENT

MY. EQBAL, J.

Leave granted.

2. This appeal is
di vi sion bench of the Hi gh Court of
the order of the Single Judge and
appel I ant under Order

suit for specific performance of contract

filed by plaintiff-Respondent No. 1.

3. Al t hough the case has a
t he case can be sunmari zed as under

4.
Sawhney,

Ms. Lakhbir Sawhney,

the property known as "Q ha House" /
(These respondents shal

Pl ace, New Del hi
for the sake of convenience).
Respondent No.1 is the plaintiff
No.1l filed a suit in the H gh Court
agai nst the defendants-respondents
performance of agreenent. The case
29. 05. 1986 t he def endant-respondent
plaintiff-respondent for sale of an
1st Floor of F-26, Connaught Pl ace,
50 | akhs.

M s

Bank of | ndia, New Del hi

the "suit property” which was in

directed

1 Rule 10 of CPC for inpleadnent as

t he predecessor of Respondent No. 3 (a) to (d) were the

in

Qut of the said consideration

the plaintiffs to the defendants vide cheque no.
The aforesaid property shal

against the order
Del hi in FAO No. 295 of 2008 affirmng
rejecting the petition filed by the
defendants in a

3426 of 1991

passed by the

being Suit No.

chequered history, the brief facts of

No. 2 and M. H. S.
owners of

Connaught

Respondent son
" Sawhney Mansion", F-Bl ock
be referred as "the Sawhneys”
Nanak Buil ders and Investors Pvt. Ltd.
the Suit. The plaintiff-Respondent
of Delhi being Suit No. 3426 of 1991
Sawhneys’ for a decree for specific
of the plaintiff-respondent is that on
entered into an agreenment wth the
area neasuring about 4000 sq.ft. on the
New Del hi on the consideration of Rs.
a sumof Rs. 1 lakh was paid by
0534224 drawn from Union
be referred to as
of Ms Peerless GCeneral

the tenancy



Fi nance Conpany Linmited. In the said agreement it was agreed inter alia
that if the premses is vacated and the plaintiff did not conplete the sale
on the defendant, getting all perm ssions, sanctions etc., the defendant
shall have the right to forfeit the noney. Plantiff's further case was
that Ms Peerless CGeneral Finance Conpany Linited has given a security
deposit of Rs. 25 lakhs approxinmately and did not vacate the prenm ses and
call ed upon the defendants that they will vacate the premi ses only when the
def endants make the payment, that too on the expiry of the Iease which
expi red around Septenber, 1990. It is alleged by the plaintiff that during
the intervening period, it has been neking part paynents fromtinme to tine
out of the said consideration anount. |n May 1991, the defendants got the
said suit premses vacated from Ms Peerless General Finance Conpany
Limted. The plaintiffs have imediately approached the defendants to
receive the balance consideration but the same was avoided by t he
defendant. A public notice was, therefore, issued in ’'The Hindustan Tines’
, New Del hi so that the defendants 'Sawhneys’ do not sell, transfer or
alienate the said property to any other person. Lastly, it was alleged by
the plaintiff that despite being always ready and willing to conplete the
transaction, the defendant avoided to obtain requisite permssion /
sanction and cl earance, hence the suit was fil ed. During the intervening
peri od sonme nore devel opnment took place. One Living Mdia India Linmted,
(in short LM), said to be a group conpany of the Appellant Ms Thonson
Press (India) Linited offered the defendant-respondent to take the suit
preni ses on | ease, sone tinme in the year 1988. The defendants Sawhneys
assured the LM that |ease would be granted after Ms Peerless vacated the
suit property. LM, accordingly, sent a cheque to the defendants-Sawhneys

as earnest noney in respect of the | ease. However, when Sawhneys’ wanted
toresile fromthe agreed terns with LM, a suit was filed by LM being
Suit No. 2872 of 1990 agai nst Sawhneys’ in Delhi H gh Court for perpetua
i njunction restraining the Sawhneys’ fromparting wth possession of the
premises to any third party. The H gh Court passed the restrain order on
19.09.1990 with regard to the suit property and appointed a comni ssioner to
report as to who is in possession of suit prem ses. igh Court for perpetua
i njunction restraining theSawhH

It appears that the aforesaid suit filed by LM was conpronised and an
order was passed on 08.04.1991 whereby, as per the conpronmise, the suit
property was |eased out by defendant-Sawhneys’ in favour of LM and
possession of the property was given to it.

5. On 01.11.1991, the plaintiff-Ms Nanak Builders in the
meantinme filed a suit against the defendant-respondent Sawhneys’ being suit
no. 3426/1991 for specific performance of agreement to sell dat ed
29.05.1986. In the said suit pursuant to sunmons issued against the
def endant s- Sawhneys’ one M. Raj Panjwani, Advocate accepted notice on

behal f of Sawhneys’ and stated before the Court that possession of the flat
in question is not with the defendants, rather with Ms LM which delivered

to themby virtue of the |ease. M. Panjwani further stated that til

di sposal of the suit the property in question would not be transferred or
alienated by the defendants. The defendants- Sawhneys’ also filed a
witten statenent in the said suit. It appears that the defendants-
Sawhneys’ took loan fromVijaya Bank and to secure the loan, -equitable
nortgage was created in respect of the suit property. 1In 1977 a suit was

filed by the Bank in Delhi H gh Court for recovery and redenption of the
nmort gaged property. The said suit was decreed on 14.10.1998 and recovery

certificate was issued by DRT, Delhi. LM, a group of the appellant
Conpany intervened and settled the decree by agreeing to deposit the |oan
amount of Rs.1.48 crores. The LM cleared all the dues, inconme tax

liability etc., of Sawhneys’ for sale of the property in favour of LM and
its associates. Finally, in between 31.01.2001 and 03.04.2001 five sale
deeds were executed by defendants-Sawhneys’ in favour of the present
appel l ant herein Ms Thonson Press India Linited. On the basis of those
sal e deeds the appellant noved an application under Oder 1 Rule 10 CPC for
i npl eadnent as defendants in a suit for specific performance filed by
Respondent No.1 herein Ms Nanak Buil ders and |Investors Pvt. Ltd.

6. The | earned Single Judge of the Delhi Hgh Court after
hearing the parties disnissed the application on the ground that there was
an injunction order passed way back on 04.11.1991 in the suit for specific



performance restraining the defendants-Sawhneys’ from transferring or
alienating the suit property passed, the purported sale deeds executed by
the defendants in favour of the appellant was in violation of the
undert aki ng given by the respondents which was in the nature of injunction
Aggri eved by the said order, the appellant filed an appeal being FAO
No. 295 of 2008 which was heard by a Division Bench. The Division Bench
affirmed the order of the Single Judge and held that in view of the
injunction in the formof undertaking given by the respondents-Sawhneys
and recorded in the suit proceedings, howthe property could be purchased
by the appellants in the year 2008. The appellant aggrieved by the
aforesaid orders filed this Special Leave Petition.

7. M. Sunil Qupta, |earned senior counsel appearing for the
appel I ant assailed the i mpugned orders as being illegal, erroneous in |aw
and without jurisdiction. Learned senior counsel firstly contended that
the appel |l ant being the purchaser of the suit property is a necessary and
proper party for the conplete and effective adjudication of the suit.
According to him the denial of inpleadnent wll be contrary to the
principles governing Oder 1 Rule 10 (2) of the CPC though he subnitted
that inpleadnment as a party is not a matter of right but a mtter of
judicial discretion to be exercised in favour of a necessary and proper
party. Ld. Senior counsel further submitted that where a subsequent
purchaser has purchased a suit property and is deriving its title through
the same vendor then he would be a necessary party provided it has
purchased with or wthout notice of the prior contract. He further
submitted that after one transaction a pendency of the suit arising there
from Section 52 of the Transfer of Property Act does not prohibit the
subsequent transaction of transfer of property nor even declares the sane
to be null and void. Ld. Senior counsel, however, has not disputed the
| egal proposition that the court would be justified in denying inpleadnent
at the instance of the applicant who has entered a subsequent transaction
knowi ng that there is a court injunction in a pending suit restraining and
prohibiting further transaction or alienation of the property. Ld. Senior
counsel put heavy reliance on the decisions of the Supreme Court in
Kast uri V. | yyanperunmal & Ors. 2005(6) SCC 733, for the proposition
that an application by the subsequent purchaser for inpleadnent in a suit
for specific performance by a prior transferee does not alter the nature
and character of the suit and such a transferee has a right and interest to
be protected and deserves to be inpleaded in the suit.

8. M. CQupta, strenuously argued that H gh Court has not
consi dered the question whether the appell ant-purchaser had any know edge
of the order of injunction dated 04.11.1991 before entering the sale
transaction in 2001. He has subnitted that even assuming that Sawhneys

had such a know edge, the sane cannot be held as an objection to the
exercise of judicial discretion in favour of the appellant being inpleaded
in the suit on the application of the appellant itself.

9. Per contra, M. Mhender Rana, |earned counsel appearing
for Respondent No.1 firstly contended that the suit is at the stage of
final hearing and alnost all the w tnesses have been examned and at this
stage the petition for inpleadnent cannot be and shall not be all owed. Ld.
Counsel drew our attention to the legal notice dated 24.06.1990 and the
noti ce dated 12.02.1990 published in the newspaper and subnitted that not
only the Sawhneys’ but the appellant and its sister concern had full notice
and know edge of the pendency of the suit and the order of injunction on
the basis of the undertaking given by Sawhneys’ that the suit property
shall not be assigned or alienated during the pendency of the suit.
Learned counsel further contended that as a matter of fact the vendor
Sawhneys’ had committed fraud by incorporating in the sale deed that there
was no agreement or any injunction passed in any suit or proceedings. In
that view of the matter the application for inpleadnent has been rightly
rejected by the High Court. He placed reliance on Vidhur Inpex and Traders
Pvt. Ltd. v. Tosh Apartnents Pvt. Ltd. & Os. 2012 (8) SCC 384 and Surjit
Singh and Gthers v. Harbans Singh and Ot hers (1995) 6 SCC 50.

10. Bef ore di scussing the decision of the Suprenme Court relied
upon by the parties, we would like to highlight some of the inportant facts
and devel opnents in the case which are not disputed by the parties.



11. As noted above, plaintiff-respondent No.1 filed the suit
for specific performance on 01.11.1991 agai nst the defendants Sawhneys for
the specific perfornance of the agreenents dated 29.05.1986. In the said
suit, the defendants Sawhneys through M. Raj Panjwani, Advocate accepted
summons on their behalf and filed vakal atnanma. The said Advocate M.
Panjwani, inter-alia, stated before the Court that the defendants would not
transfer or alienate the flat in question. The order dated 04.11.1991 was
incorporated in the order sheet as under

"M . Panjwani accepts notice. M. Panjwani states that the
possession of the flat in question is not with the defendants. The
possession is with Ms. Living Mdia India Linited which was
delivered to themunder the orders of this Court. M. Panjwani
states that till the disposal of this application the defendants
woul d not transfer or alienate the flat in question. Let the reply
be filed within 6 weeks with advance copy to the counsel for the
plaintiff, who may file the rejoinder within 2 weeks thereafter
List this I.A for disposal on 10.3.1992."

12. It is also not in dispute that before the institution of
the suit the plaintiff-respondent got a notice published in the newspaper
on 12.02.1990 in Hindustan Tinmes, Delhi Edition. Wen this came to the
notice of the appellant, the sister concern of the appellant, nanely, Ms.
Living Media India Linmited sent a |l egal notice to the defendants Sawhneys

dated 24.06. 1990 and called upon himto execute the lease deed in respect
of the suit property in terms of the agreenent. |In the said notice dated
24.06.1990 the sister concern of the appellant in paragraph 8 stated as
under :

"That a Public Notice appeared in the Hi ndustan Tines
Del hi Edition on 12.2.1990. As per this notice one Ms Nanak
Bui | di ngs and Investor Pvt.Ltd. claimthat you have entered into
an Agreenment to sell the prenmises in question to them A copy of
this notice is being endorsed to their counsel nentioned in the
Public Notice. My client further |learns that you have approached a
nunber of property brokers also for the disposal of the property."

13. The question, therefore, that falls for consideration is
as to whether if the appellant who is the transferee pendente lite having
notice and know edge about the pendency of the suit for specific
performance and order of injunction can be inpleaded as party under Oder 1
Rule 10 on the basis of sale deeds executed in their favour by the
def endant s Sawhneys’

14. Before conming to the question involved in the case, we
would like to discuss the decisions of this Court relied upon by the
parties.

15. In the case of Anil Kumar Singh VS. Shivnath M shra
alias Gadasa CGuru (1995) 3 SCC 147, in a suit for specific performance of
contract a petition was filed under Order 6 Rule 17 CPC seeking leave to
anend the plaint by inpleading the respondent as party defendant in the
suit. The contention of the petitioner was that the vendor had colluded
with his sons and wife and obtained a collusive decree in a suit under the

U.P. Zamindari Abolition and Land Reforns Act. It was contended that by
operation of |law they becane the co-sharers of the property to be conveyed
under the Agreenent and, therefore, he is a necessary party. The tria

court dismssed the petition and on revision the Hgh Court of Allahabad
affirmed the order. In an appeal this Court, refused to interfere wth



the order and observed.

"In this case, since the suit is based on agreenent of
sal e said to have been executed by Mshra, the sole defendant in
the suit, the subsequent interest said to have been acquired by
the respondent by virtue of a decree of the court is not a nmatter
arising out of or in respect of the sane act or transaction or
series of acts or transactions in relation to the claim made in
the suit.”

"The question is whether the person who has got his
interest in the property declared by an i ndependent decree but not
a party to the agreenent of sale, is a necessary and proper party
to effectually and conpl etely adjudi cate upon and settle all the
question involved in the suit. The question before the court in a
suit for the specific perfornance is whether the vendor had
execut ed the docunent and whether the conditions prescribed in the
provi sions of the Specific Relief Act have been complied with for
granting the relief of specific perfornmance."”

"Sub-rule(2) of Rule 10 of Order 1 provides that the Court
may either upon or without an application of either party, add any
party whose presence before the Court may be necessary in order to
enabl e the Court effectually and conpletely to adjudi cate upon and
settle all questions involved in the suit. Since the respondent
is not a party to the agreenment of sale, it cannot be said that
wi t hout his presence the dispute as to specific performance cannot
be determ ned. Therefore, he is not a necessary party."

16. In the case of Surjit Singh (Supra) a simlar question
arose for consideration before this Court. 1In that case, on the death of
one Janak Singh, being the head of the famly a suit for partition and
separate possession was filed by and between the parties. A prelimnary

decree was passed and while proceeding for final decree was pending, the
trial court passed an order restraining all the parties from alienating or
otherwi se transferring in any nmanner any part of the property involved in
the suit. In spite of the aforesaid order one of the party assigned the
right under the prelimnary decree involving wife of his |awer. On the
basis of the assigned deed the assignee made an application under O der 22
Rul e 10 CPC for inpleadnent as party to the proceedi ng. The petition was
allowed by the trial court and affirmed in appeal by the Additiona
District Judge and then in revision by the H gh Court. The matter cane
before this Court allow ng the appeal and set aside the orders passed by
the courts below. This Court observed : -

"As said before, the assignnent is by neans of a
regi stered deed. The assignment had taken place after the passing
of the prelinmnary decree in which Pritam Singh has been allotted
1/3rd share. His right to property to that ext ent st ood
established. A decree relating to imovable property worth nore

than hundred rupees, if being assigned, was required to be
regi stered. That has instantly been done. It is per se property,
for it relates to the i Mmovable property involved in the suit. It

clearly and squarely fell within the anbit of the restraint order.
In sum it did not make any appreciable difference whether
property per se had been alienated or a decree pertaining to that
property. In defiance of t he restraint or der, t he
al i enation/assignment was nade. If we were to let it go as such

it would defeat the ends of justice and the prevalent public
policy. Wien the Court intends a particular state of affairs to
exist while it is in seisin of alis, that state of affairs is not



only required to be maintained, but it is presumed to exist till

the Court orders otherwi se. The Court, in these circunstances has
the duty, as also the right, to treat the alienation/assignnment as
havi ng not taken place at all for its purposes. Once that is so,

Pritam Si ngh and his assignees, respondents herein, cannot claim
to be inpleaded as parties on the basis of assignnment. Therefore,

t he assignees-respondents could not have been inpleaded by the
trial court as parties to the suit, in disobedience of its orders.

The principles of |is pendens are altogether on a different

footing. We do not propose to exanmine their involvenent presently.

Al'l what is enphasised is that the assignees in the present facts
and circunstances had no cause to be inpleaded as parties to the
suit. On that basis, there was no cause for going into the
question of interpretation of paragraphs 13 and 14 of the
settl enent deed. The path treaded by the courts bel ow was, in our
view, out of their bounds. Unhesitatingly, we upset all the three
orders of the courts below and reject the application of the
assignees for inpleadnent under Order 22 Rule 10 CPC."

17. In the case of Savitri Devi v. District Judge, Gorakhpur and
O hers (1999) 2 SCC 577, a 3 Judges’ Bench of this Court considered a
simlar question under Order 1 Rule 10 CPC. The fact of the case was that
the appellant filed a suit for maintenance and for creation of charge over

the ancestral property. She also applied for an interim order of
injunction restraining her sons from alienating the property during the
pendency of the suit. But a vakalatnama was filed on behalf of the

defendants and 4th defendant also filed an affidavit purporting to be on
behal f of the defendants, expressing their concern that during the pendency

of the case the suit property will not be sold. 1In the |ight of consent of
the counsel the Court passed an order on 18.08.1992 directing the parties
not to transfer the disputed property till the disposal of the suit. In

spite of the aforesaid order one of the defendants sold 1/4th share of the
land to the 3rd respondent and 1/4th share in another land to the 4th
respondent on 19.08.1992 and further sold 1/4th share to t he 5th
respondent. On the basis of this transfer the transferee-Respondent Nos. 3-
5 filed an application under Order 1 Rule 10 CPC for inpleading them as
parties to the suit. The application was allowed at all stages. Thi s
court noticed the relevant facts which has been incorporated in paragraph 4
of the decision which is reproduced hereunder :-

"The trial court passed a detailed order on 14-7-1997
granting the application of Respondents 3 to 5 and directed the
plaintiff to inplead themas defendants in the suit. In the order
of the trial court, reference has been made to an application
filed by the first defendant to the effect that he was not earlier
aware of the case and the 4th defendant had forged his signature
and filed a bogus vakal atnanma. He had al so alleged that the order
of injunction was obtained fraudulently on 18-8-1992. The tria
court has also referred to an application under Section 340 CrPC
filed by the first defendant and observed that the sane had been
di sm ssed by order dated 20-12-1992. There is also a reference in
the order of the trial court in the Hgh Court filed by the
plaintiff for quashing orders dated 10-11-1995 and 19-4-1996
passed in the suit and a niscellaneous civil appeal arising from
the suit wherein Respondents 3 to 5 had been inpl eaded as parti es.
It is seen from the order of the trial <court that certain
proceedi ngs under Order XXXI X Rule 2-A CPC concerning the question
of attachnent of the properties sold were also pending. It is only
after taking note of all those facts, the trial court allowed the
application of Respondents 3 to 5 to inplead them as parties to

the suit."
18. This Court further noticed the point taken by the appellant
based on the principles laid down in Surjit Singh' s case (supra). Al | owi ng

the application this Court held : -
"The facts set out by us in the earlier paragraphs
are sufficient to show that there is a dispute as to whether the



first defendant in the suit was a party to the order of injunction
made by the Court on 18-8-1992. The proceedi ngs for punishing him
for contenpt are adnmittedly pending. The plea raised by him that

the first respondent had played a fraud not only against him but

al so on the Court would have to be decided before it can be said
that the sales effected by the first defendant were in violation
of the order of the Court. The plea raised by Respondents 3 to 5
that they were bona fide transferees for value in good faith may
have to be decided before it can be held that the sales in their

favour created no interest in the property. The af oresai d
questions have to be decided by the Court either in the suit or in
the application filed by Respondents 3 to 5 for inpleadnent in the
suit. If the application for inpleadment is throwm out w thout a
decision on the aforesaid questions, Respondents 3 to 5 wll

certainly conme up with a separate suit to enforce their alleged
rights which neans a nmultiplicity of proceedings. 1In such
circunstances, it cannot be said that Respondents 3 to 5 are
nei t her necessary nor proper parties to the suit."

19. While referring Surjit Singh's case this Court noticed that in
that case there was no dispute that the assignors and the assignees had
know edge of the order of injunction passed by the Court. On those facts,
this Court held that the deed of assignnent was not capable of conveying
any right to the assignee and the order of inpleadnent of the assignees as
parti es was unsustai nabl e.

20. In the case of Vijay Pratap and O hers V. Sanbhu Saran
Sinha and O hers (1996) 10 SCC 53 a petition was filed under Oder 1 Rule
10 of the CPCin suit for specific performance for inpleading him as party
in place of his father on the ground that the father during his lifetine
all eged to have entered into a conpromise. The trial court rejecting the
petition held that the petitioners are neither necessary or proper parties
to the suit. On revision this Court disnissing the same held as under : -

"The trial court accordingly held that the petitioners are
nei ther necessary nor proper parties to the suit. On revision, the
Hi gh Court upheld the sane. Shri Sanyal, the | earned counsel for
the petitioners contended that their father had not signed the
rel i nqui shnent deed and the signatures appended to it were not
that of him The deed of relinquishment said to have been signed
by the father of the petitioners was not genuine. These questions
are matters to be taken into consideration in the suit before the
relinqui shment deed and conpronise neno between the  other
contesting respondents were acted upon and cannot be done in the
absence of the petitioners. The share of the petitioners wll be
affected and, therefore, it would prejudice their right, title and
interest in the property. W cannot go into these questions at
this stage. The trial <court has rightly pointed that t he
petitioners are necessary and proper parties so long as the
al | eged relinqui shnent deed said to have been signed by the
deceased father of the petitioners is on record. It may not bind
petitioners but whether it is true or valid or binding on themare
all questions which in the present suit cannot be gone into. Under
those circunstances, the courts below were right in holding that
the petitioners are not necessary and proper parties but the
renedy is elsewhere. If the petitioners have got any renmedy it is
open to themto avail of the same according to |aw "

21. In Kasturi’s case (supra) a three Judges’ Bench of this Court
said that in a suit for specific performance of contract for sale an
i npl eadnent petition was filed for addition as party defendant on the



ground that the petitioners were claimng not under the vendor but adverse
to the title of the vendor. In other words, on the basis of independent
title in the suit property the petitioner sought to be added as a necessary
party in the suit. Rejecting the petition this Court held as under :-

"As noted herein earlier, two tests are required to be
satisfied to deternmi ne the question who is a necessary party, |let
us now consider who is a proper party in a suit for specific
performance of contract for sale. For deciding the question who
is a proper party in the suit for specific performance the guiding
principle is that the presence of such a party is necessary to
adj udi cate the controversies involved in the suit for specific
performance of the contract for sale. Thus, the question is to be
deci ded keeping in mnd the scope of the suit. The question that
is to be decided in a suit for specific performance of the
contract for sale is to the enforceability of the contract entered
into between the parties to the contract. |If the person seeking
addition is added in such a suit, the scope of the suit for
speci fic performance would be enlarged and it would be practically

converted into a suit for title. Therefore, for effective
adj udi cation of the controversies involved in the suit, presence
of such parties cannot be said to be necessary at all. Lord

Chancel l or Cottenhamin Tasker v. Snall 1834 (40) English Report
848 nmde the foll owi ng observations
"It is not disputed that, generally, to a bill for
specific performance of a contract for sale, the parties to
the contract only are the proper parties; and, when the
ground of this jurisdiction of Courts of Equity in suits of
that kind is considered it could not properly be otherw se.
The Court assunes jurisdiction in such case, because a Court
of law, giving damages only for the non-performance of the
contract, in many cases does not afford an adequate renedy.
But, in equity, as well as in law, the contract constitutes
the right and regulates the liabilities of the parties; and
the object of both proceedings is to place the party
complaining as nearly as possible in the sanme situation as
t he defendant had agreed that he should be placed in. It is
obvious that persons, strangers to the contract, and,
therefore, neither entitled to the right, nor subject to the
liabilities which arise out of it, are as nmuch strangers to a
proceeding to enforce the execution of it as they are to a
proceeding to recover danmages for the breach of it."

(Enphasi s suppl i ed)

"Keeping the principles as stated above in mnd, let wus
now, on the admitted facts of this case, first consider whether
the respondent Nos.1 and 4 to 11 are necessary parties or not. |In

our opinion, the respondent Nos. 1 and 4 to 11 are not necessary
parties effective decree could be passed in their absence as they
had not purchased the contracted property from the vendor after

the contract was entered into. They were also not necessary
parties as they would not be affected by the contract entered into
bet ween the appell ant and the respondent Nos. 2 and 3. In the

case of Anil Kumar Singh v. Shivnath Mshra alias Gadasa Guru

1995 (3) SCC 147, it has been held that since the applicant who
sought for his addition is not a party to the agreenent for sale,
it cannot be said that in his absence, the dispute as to specific
performance cannot be decided. |In this case at paragraph 9, the
Suprenme Court while deciding whether a person is a necessary party
or not in a suit for specific performance of a contract for sale
made the foll ow ng observation

"Since the respondent is not a party to the agreenment for
sale, it cannot be said that wi thout his presence the dispute
as to specific performance cannot be determ ned. Ther ef or e,
he is not a necessary party."”



(Enphasi s Suppl i ed)

22. In the case of Vidhur Inpex (supra), the Suprene Court again
had the opportunity to consider all the earlier judgments. The fact of the
case was that a suit for specific performance of agreenment was filed. The

appel lants and Bhagwati Devel opers though totally strangers to t he
agreenment, canme into picture only when all the respondents entered into a
cl andestine transaction with the appellants for sale of the property and
execut ed an agreenent of sale which was followed by sal e deed. Taking note
all the wearlier decisions, the Court laid down the broad principles
governing the disposal of application for inpleadment. Paragraph 36 is
worth to be quoted hereinbel ow

"Though there is apparent conflict in the observations
made in sone of the aforenentioned judgnents, the broad principles
whi ch shoul d govern disposal of an application for inpleadnent
are:

1. The Court can, at any stage of the proceedings, either on
an application made by the parties or ot herwi se, direct
i npl eadnent of any person as party, who ought to have been joined
as Plaintiff or Defendant or whose presence before the Court is
necessary for effective and conplete adjudication of the issues
involved in the Suit.

2. A necessary party is the person who ought to be joined as
party to the Suit and in whose absence an effective decree cannot
be passed by the Court.

3. A proper party is a person whose presence woul d enabl e the
Court to conpletely, effectively and properly adjudicate upon all
matters and issues, though he may not be a person in favour of or
agai nst whom a decree is to be nade

4. If a person is not found to be a proper or necessary
party, the Court does not have the jurisdiction to order his
i npl eadnent agai nst the wi shes of the Plaintiff.

5. In a Suit for specific performance, the Court can order
i npl eadnent of a purchaser whose conduct is above board, and who
files Application for being joined as party within reasonable tine
of his acquiring know edge about the pending litigation

However, if the applicant is guilty of contunmacious conduct or s
beneficiary of a clandestine transaction or a transaction nmade by
the owner of the suit property in violation of the restraint order
passed by the Court or the Application is unduly delayed then the
Court will be fully justified in declining the prayer for
i npl eadnent . "



23. It would also be worth to discuss sone of the relevant laws in
order to appreciate the case on hand. Section 52 of the Transfer of
Property Act speaks about the doctrine of Iis pendens. Section 52 reads as
under :

"52. Transfer of property pending suit relating thereto. -
During the [pendency] in any Court having authority [within the
limts of India excluding the State of Janmmu and Kashmir] or
est abli shed beyond such limts] by [the Central Government] [***]
of [any] suit or proceedings which is not collusive and in which
any right to i movable property is directly and specifically in
question, the property cannot be transferred or otherw se dealt
with by any party to the suit or proceeding so as to affect the
rights of any other party thereto under any decree or order which
may be nade therein, except under the authority of the Court and
on such terns as it may inpose

[ Expl anation - For the purposes of this section, the pendency of
a suit or proceeding shall be deened to commence fromthe date of
the presentation of the plaint or the institution of t he
proceeding in a Court of conpetent jurisdiction, and to continue
until the suit or proceeding has been disposed of by a fina
decree or order and conplete satisfaction or discharge of such
decree or order has been obtained, or has becone unobtainable by
reason of the expiration of any period of |Iimtation prescribed
for the execution thereof by any law for the tine being in force."

24. It is well settled that the doctrine of |Iis pendens is a
doctrine based on the ground that it is necessary for the admnistration of
justice that the decision of a court in a suit should be binding not only
on the litigating parties but on those who derive title pendente lite. The
provision of this Section does not indeed annul the conveyance or the
transfer otherwise, but to render it subservient to the rights of the
parties to a litigation. Discussing the principles of 1lis pendens, the
Privy Council in the case of Gouri Dutt Maharaj v. Sukur Mohanmed & Os.
AR (35) 1948, observed as under

"The broad purpose of Section 52 is to maintain the status
quo unaffected by the act of any party to the litigation pending
its determination. The applicability of the section cannot depend
on matters of proof or the strength or weakness of the case on one
side or the other in bona fide proceedings. To apply any such test
is to misconceive the object of the enactnent and in the view of
the Board, the |learned Subordinate Judge was in error in this
respect in laying stress, as he did, on the fact that the
agreenment of 8.6.1932, had not been registered."”

25. In the case of Kedar Nath Lal & Anr. . Ganesh Ram & Os.
AR 1970 SC 1717, this Court referred the earlier decision (1967 (2) SCR
18) and observed:

"The purchaser pendente lite under this doctrine is bound
by the result of the litigation on the principle that since the
result nust bind the party to it so it nust bind the person
driving his right, title and interest fromor through him This
principle is well illustrated i n Radhamadhub Hol der vs. Mbonohar 15
I.A 97 where the facts were alnost simlar to those in the



instant case. It is true that Section 52 strictly speaking does
not apply to involuntary alienations such as court sales but it is
wel | -established that the principle of lis pendens applies to such
alienations.(See Nilkant v. Suresh Chandra 12 |I.A 171 and Mti La
v. Karrab-ul-Din 24 |.A 170."

26. The aforesaid Section 52 of the Transfer of Property Act again
came up for consideration before this Court in the case of Rajender Singh &
Os. V. Santa Singh & Os. AIR 1973 SC 2537 and Their Lordship wth
approval of the principles laid down in 1973 (1) SCR 139 reiterated:

"The doctrine of lis pendens was intended to strike at
attenpts by parties to a litigation to ci rcumvent t he
jurisdiction of a court, in which a dispute on rights or
interests in i movable property is pending, by private dealings
whi ch nmay renove the subject nmatter of litigation fromthe anbit
of the court’s power to decide a pending dispute of frustrate
its decree. Alienees acquiring any imovable property during a
litigation over it are held to be bound, by an application of
the doctrine, by the decree passed in the suit even though they
may not have been inpleaded in it. The whole object of the

doctrine of lis pendens is to subject parties to the Ilitigation
as well as others, who seek to acquire rights in immovable
property which are the subject matter of a Ilitigation, to the

power and jurisdiction of the Court so as to prevent the object
of a pending action from being defeated."”

27. In the light of the settled principles of law on the doctrine
of lis pendens, we have to examne the provisions of Oder 1 Rule 10 of
the Code of Civil Procedure. Oder 1 Rule 10 which enpowers the Court to
add any person as party at any stage of the proceedings if the person whose
presence before the court is necessary or proper for effective adjudication
of the issue involved in the suit. Oder 1 Rule 10 reads as under

"10. Suit in name of wong plaintiff.-

(1) Were a suit has been instituted in the name of the
wrong person as plaintiff or where it is doubtful whether it has
been instituted in the nane of the right plaintiff, the Court rmay
at any stage of the suit, if satisfied that the suit has been
instituted through a bona fide mstake, and that it 1is necessary
for the determination of the real matter in dispute so to do
order any other person to be substituted or added as plaintiff
upon such ternms a the Court thinks just.

(2) Court may strike out or add parties.-The Court may at
any stage of the proceedings, either wupon or without t he
application of either party, and on such terms as nay appear to
the Court to be just, order that the name of any party inproperly
j oi ned, whether as plaintiff or defendant, be struck out, and that
the nane of any person who ought to have been joined, whether as
plaintiff or defendant, or whose presence before the Court may be
necessary in order to enable the Court effectually and conpletely
to adj udi cate upon and settle all the questions involved in the
suit, be added

(3) No person shall be added as a plaintiff suing wthout
a next friend or as the next friend of a plaintiff under any
disability without his consent.



(4) Were defendant added, plaint to be anended.-Were a
defendant is added, the plaint shall, unless the Court otherw se
directs, be amended in such nanner as nay be necessary, and
anended copi es of the sumons and of the plaint shall be served on
the new defendant and, if the Court thinks fit, on the origina
def endant .

(5) Subject to the provisions of the Indian Limtation
Act, 1877 (15 of 1877), section 22, the proceedi ngs as agai nst any
person added as defendant shall be deened to have begun only on
the service of the sumons.”

28. From the bare reading of the aforesaid provision, it is
mani fest that sub-rule (2) of Rule 10 gives a wider discretion to the Court
to neet every case or defect of a party and to proceed with a person who is
a either necessary party or a proper party whose presence in the Court is
essential for effective determination of the issues involved in the suit.

29. Consi dering the aforesaid provisions, this Court in the case of
Ranmesh Hi rachand Kundanmal v. Minicipal Corporation of Geater Bonbay &
Ors. 1992 (2) SCC 524 held as under

"I't cannot be said that the main object of the rule is to
prevent nmultiplicity of actions though it nmay incidentally have
that effect. But that appears to be a desirable consequence of the
rule rather than its main objectives. The person to be joined nust
be one whose presence is necessary as a party. Wiat makes a person
a necessary party is not nerely that he has relevant evidence to
gi ve on sone of the questions involved; that would only nake hima
necessary witness. It is not nmerely that he has an interest in the
correct solution of sone questions involved and has thought of
rel evant arguments to advance. The only reason which nmake it
necessary to make a person a party to an action is that he should
be bound by the result of the action and the question to be
settled, therefore, nust be a question in the action which cannot
be effectually and conpletely settled unless he is a party. The
I ine has been drawn on a w der construction of the rule between
the direct interest or the legal interest and conmercial interest.
It is, therefore, necessary that the person nust be directly or
legally interested in the action in the answer, i.e., he can say
that the litigation may lead to a result which wll affect him
legally that is by curtailing his legal rights. It is difficult to
say that the rule contenplates joining as a defendant whose only
object is to prosecute his own cause of action. Similar provision
was considered in Anon v. Raphael Tuck & Sons Ltd. (1956) 1 Al
E.R 273, wherein after quoting the observations of Wnn-Parry,J.
in Dollfus Meg et Conpagnie S.A v. Bank of England (1950) 2 Al
E.R 611, that the true test lies not so nuch in an analysis of
what are the constituents of the applicants’ rights, but rather in
what would be the result on the subject matter of the action if
those rights could be established, Devlin,J. has stated:

The test is "May the order for which the plaintiff s
asking directly affect the intervener in the enjoyment of his
| egal rights.”

30. At this juncture, we would also like to refer Section 19 of the
Specific Relief Act which reads as under:



"19. Relief against parties and persons claimng under them by
subsequent title. - Except as otherw se provided by this Chapter
specific performance of a contract nay be enforced agai nst-

(a) either party thereto;

(b) any other person claimng wunder him by a title
ari sing subsequently to the contract, except a transferee for
val ue who has paid his noney in good faith and without notice of
the original contract;

(c) any person claimng under a title which, though prior
to the contract and known to the plaintiff, mght have been
di spl aced by the defendant;

(d) when a conpany has entered into a contract and
subsequently becones anal ganated with another conpany, the new
company whi ch arises out of the amal gamati on

(e) when the pronoters of a conpany have, before its
i ncorporation, entered into a contract for the purpose of the
company and such contract is warranted by the terns of the
i ncorporation, the conpany;

Provided that the conpany has accepted t he contract and
communi cat ed such acceptance to the other party to the contract."

31. From the bare reading of the aforesaid provision, it is
mani fest that a contract for specific performance may be enforced against
the parties to the contract and the persons nentioned in the said section

Clause (b) of Section 19 nakes it very clear that a suit for specific
performance cannot be enforced against a person who is a transferee from
the vendor for valuable consideration and without notice of the origina

contract which is sought to be enforced in the suit.

32. In the light of the aforesaid discussion both on facts and | aw,
we shall now exam ne sonme of the relevant facts in order to cone to right
concl usi on.

33. As noticed above, even before the institution of suit for
specific performance when the plaintiff came to know about the activities
of the Sawhneys’ to deal with the property, a public notice was published
at the instance of the plaintiff in a newspaper "The Hi ndustan Tines" dated
12.02. 1990 (Del hi Edn.) informing the public in general about the agreenent
with the plaintiffs. |In response to the said notice the sister concern of
the appellant Ms Living Media India Linited served a legal notice on the
def endants- Sawhneys’ dated 24.06.1990 whereby he has referred t he

"agreenent to sell’ entered into between the plaintiffs and the defendants-
Sawhneys’
34. Even after the institution of the suit, the counsel who

appeared for the defendants-Sawhneys’ gave an undertaking not to transfer
and alienate the suit property. Notwithstanding the order passed by the
Court regarding the wundertaking given on behalf of the def endant s-
Sawhneys’, and having full notice and knowl edge of all these facts, the
sister concern of the appellant nanely Living Media India Ltd. entered into
series of transaction and finally the appellant Ms. Thonmson Press got a
sal e deed executed in their favour by Sawhneys’ in respect of suit

property.



35. Taking into consideration all these facts, we have no
hesitation in holding that the appellant entered into a clandestine
transaction with the defendants-Sawhneys’ and got the property transferred
in their favour. Hence the appellant - Ms Thonson Press cannot be held to
be a bonafide purchaser, wi thout notice.

36. On perusal of the two orders passed by the single judge and the
Di vi sion Bench of the High Court, it reveals that the H gh Court has not
gone into the question as to whether if a person who purchases the suit
property in violation of the order of injunction, and having sufficient
noti ce and know edge of the Agreenent, need to be added as party for
passing an effective decree in the suit.

37. As di scussed above, a decree for specific performance of a
contract may be enforced agai nst a person clainmed under the plaintiff, and
title acquired subsequent to the contract. There is no dispute that such
transfer nmade in favour of the subsequent purchaser is subject to the rider
provi ded under Section 52 of the Transfer of Property Act and the restrain
order passed by the Court.

38. The aforesaid question was considered by the Calcutta High
Court in the case of Kafiladdin and others VS. Samiraddin and others,
AR 1931 Calcutta 67 where Lordship referred the English Law on this point
and quoted one of the passage of the Book authored by Dart, on "Vendors
and Purchasers" Edn.8, Vol.2, which reads as under :-

"Equity will enforce specific performance of the contract for sale
agai nst the vendor hinself and against all persons claimng under
himby a title arising subsequently to the contract except
purchaser for val uabl e considerati on who have paid their noney and
taken a conveyance w thout notice to the original contract."

Di scussing el aborately, the Court finally observed: -

"The statement of the law is exactly what is meant by the first
two clauses of S.27, Specific Relief Act. It is not necessary to
refer to the English cases in which decrees have been passed
agai nst both the contracting party and the subsequent purchaser
It is enough to nention sonme of them: Daniels v. Davison (2),
Potters v. Sanders (3), Lightfoot v. Heron(4). The question
did not pertinently arise in any reported case in India; but
decrees in case of specific performance of contract have been

passed in several cases in different fornms. |In Chunder Kanta Roy
v. Krishna Sundar Roy (5) the decree passed against the
contracting party only was upheld. So it was in Kannan V.
Krishan (6). In Hmuatlal Mtilal v. Basudeb(7) the decree
passed against the contracting defendant and the subsequent
purchaser was adopted. |In Gangaram v. Laxman(9) the suit was by

t he subsequent purchaser and the decree was that he should convey
the property to the person holding the prior agreenment to sale.
It woul d appear that the procedure adopted in passing decrees in
such cases is not uniform But it is proper that English
procedure supported by the Specific Relief Act should be adopted.
The apparent reasoning is that unless both the contracting party
and t he subsequent purchaser join in the conveyance it is possible
that subsequently difficulties nmay arise with regard to the
plaintiff’'s title."

39. The Suprenme Court referred the aforenentioned decision of the
Calcutta High Court in the case of Durga Prasad and Another V. Deep
Chand and others AIR (1954) SC 75, and finally held: -

"I'n our opinion, the proper formof decree is to direct specific



performance of the contract between the vendor and the plaintiff
and direct the subsequent transferee to join in the conveyance so
as to pass on the title which resides in himto the plaintiff. He
does not join in any special convenants nade between plaintiff and
his vendor; all he does is to pass on his title to the plaintiff.
This was the course followed by the Calcutta High Court in -
Kafiladdin v. Samraddin, AIR 1931 Cal 67 (C) and appears to be
the English practice. See Fry on Specific Performance, 6th Ed.
Page 90, paragraph 207; also - 'Potter v. Sanders’, (1846) 67 ER
We direct accordingly."

40. Again in the case of Ramesh Chandra v. Chunil Lal (1971) SC
1238, this Court referred their earlier decision and observed: -

"I't is comon ground that the plot in dispute has been
transferred by the respondents and therefore the proper form of
the decree would be the sanme as indicated at page 369 in Lala
Durga Prasad v. Lala Deep Chand, 1954 SCR 360 = (AR 1954 SC 75)
viz., "to direct specific perfornance of the contract between the
vendor and the plaintiff and direct the subsequent transferee to
join in the conveyance so as to pass on the title which resides in
himto the plaintiff. He does not join in any special covenants
made between the plaintiff and his vendor; all he does is to pass
on his title to the plaintiff". W order accordingly. The decree
of the courts below is hereby set aside and the appeal is allowed
with costs in this court and the H gh Court."

41. This Court again in the case of Dmnarka Prasad Singh and others
vs. Harikant Prasad Singh and others (1973) SC 655 subscribed its wearlier
view and held that in a suit for specific performance against a person wth
notice of a prior agreenent of sale is a necessary party.

42. Having regard to the | aw di scussed hereinabove and in the facts
and circunstances of the case and also for the ends of justice the
appellant is to be added as party-defendant in the suit. The appeal is,

accordingly, allowed and the inpugned orders passed by the H gh Court are
set asi de.

43. Before parting with the order, it 1is clarified that the
appel lant after inplednent as party-defendant shall be permtted to take
all such defences which are available to the vendor Sawhneys’ as the
appel l ant derived title, if any, fromthe vendor on the basis of purchase
of the suit property subsequent to the agreenent wth the plaintiff and
during the pendency of the suit.

.................................. J.
(T.S. Thakur)

................................... J.
(M Y. Egbal)

New Del hi

February 21, 2013

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON



ClVIL APPEAL NO. 1518 OF 2013
(Arising out of S.L.P (Civil) No.24159 of 2009)

Thonson Press (lIndia) Ltd. .... Appellant (s)
Vs.
Nanak Builders & Investors P. Ltd. & O's. ....Respondent (s)

JUDGMENT

T.S. Thakur, J.

I have had the advantage of going through the order proposed by ny
Esteened Brother MY. Egbal, J. Wiile | entirely agree with the conclusion
that the appellant ought to be added as a party-defendant to the suit, |
wish to add a few lines of nmy own.

There are three distinct concl usions which have been drawn by Eqgbal

J. in the judgnent proposed by his Lordship. The first and forenbst is that
the appell ant was aware of the "agreenent to sell" between the plaintiff
and the defendants in the suit. Publication of a notice in the Hi ndustan
Times, Delhi Edition, and the legal notice which Living Media India
Limted, appellant’s sister concern, sent to the defendants indeed left no
manner of doubt that the appellant was aware of a pre-existing agreement to
sell between the plaintiff and the defendants. It is also beyond dispute
that the sale of the suit property in favour of the appellant was in breach
of a specific order of injunction passed by the trial Court. As a nmatter
of fact, the sale deeds executed by the defendants falsely clainmed that
there was no inpedinent in their selling the property to the appellant even
though such an inpedinent in the formof a restraint order did actually
exi st forbidding the defendants fromalienating the suit property. The High
Court was in that view justified in holding that the sale in favour of the
appel l ant was a clandestine transaction which finding has been rightly
affirmed in the order proposed by ny Esteermed Brother, and if | may say so
with great respect for good and valid reasons.

In the light of the above finding it is futile to deny that the
specific performance prayed for by the plaintiff was and continues to be
enforceabl e not only against the original owner defendants but also against
the appellant their transferee. Sale of imovable property in the teeth of
an earlier agreement to sell is imune from specific performance of an
earlier contract of sale only if the transferee has acquired the title for
val uabl e consideration, in good faith and without notice of the origina
contract. That is evident from Section 19(b) of the Specific Relief Act
which is to the followi ng effect:

"19. Rel i ef against parties and persons claimng under them by
subsequent title - Except as otherw se provided by this Chapter
specific performance of a contract may be enforced agai nst -

(a) either party thereto;

(b) any other person claimng wunder him by a title arising
subsequently to the contract, except a transferee for value who
has paid his noney in good faith and wthout notice of the
original contract;

(c) XXXXXXXX
(d) XXXXXXXX

(e) XXXXXXXX



There is thus no gainsaying that the appellant was not protected
agai nst specific performance of the contract in favour of the plaintiff,
for even though the transfer in favour of the appellant was for valuable
consideration it was not in good faith nor was it wthout notice of the
original contract.

The second aspect which the proposed judgnment succinctly deals wth
is the effect of a sale pendete lite. The legal position in this regard is
also fairly well settled. A transfer pendete lite is not illegal ipso jure
but renmi ns subservient to the pending litigation. In Nagubai Anmmal & Os.
v. B. Shama Rao & O's. AIR 1856 SC 593, this Court while interpreting
Section 52 of the Transfer of Property Act observed:

"...The words "so as to affect the rights of any other party
thereto under any decree or order which may be nade therein",
make it clear that the transfer is good except to the extent
that it might conflict with rights decreed under the decree or
order. It is in this viewthat transfers pendente lite have been
held to be valid and operative as between the parties thereto."

To the same effect is the decision of this Court in Vinod Seth v.
Devi nder Bajaj (2010) 8 SCC 1 where this Court held that Section 52 does
not render transfers affected during the pendency of the suit void but only
render such transfers subservient to the rights as nay be eventually
determined by the Court. The foll owi ng passage in this regard is apposite:

"42. 1t is well settled that the doctrine of I|is pendens does
not annul the conveyance by a party to the suit, but only
renders it subservient to the rights of the other parties to the
litigation. Section 52 will not therefore render a transaction
relating to the suit property during the pendency of the suit
void but render the transfer inoperative insofar as the other
parties to the suit. Transfer of any right, title or interest in
the suit property or the consequential acquisition of any right,
title or interest, during the pendency of the suit wll be
subject to the decision in the suit."

The decision of this Court in A Nawab John & Os. v. V.N Subramanyam
(2012) 7 SCC 738 is a recent rem nder of the principle of law enunciated in
the earlier decisions. This Court in that case sumed up the I egal position
t hus:

"18 ... ... The nmere pendency of a suit does not prevent one of
the parties fromdealing with the property constituting the
subject-matter of the suit. The section only postulates a
condition that the alienation wll in no manner affect the
rights of the other party under any decree which nay be passed
in the suit wunless the property was alienated wth t he
permi ssion of the court."”

W may finally refer to the decision of this Court in Jayaram Midali ar
v. Ayyaswam and O's. (1972) 2 SCC 200 in which were extracted wth
approval observations nade on the doctrine of Iis pendens in "Comentaries



of Laws of Scotland, by Bell". This Court said:

"43. ... ... Bell, in his commentaries on the Laws of Scotl and
said that it was grounded on the nmaxim "Pendente lite nibi
i nnovandunt’. He observed:

It is a general rule which seens to have been recognised in
all regular systens of jurisprudence, that during the
pendence of an action, of which the object is to vest the
property or obtain the possession of real estate, a
purchaser shall be held to take that estate as it stands in
the person of the seller, and to be bound by the clains
whi ch shall ultimately be pronounced.”

There is, therefore, little roomfor any doubt that the transfer of
the suit property pendete lite is not void ab initio and that the
purchaser of any such property takes the bargain subject to the rights of
the plaintiff in the pending suit. Al though the above decisions do not dea
with a fact situation where the sale deed is executed in breach of an
i njunction issued by a conpetent Court, we do not see any reason why the
breach of any such injunction should render the transfer whether by way of
an absolute sale or otherwise ineffective. The party conmitting the breach
may doubtless incur the liability to be punished for the breach comitted
by it but the sale by itself may remain valid as between the parties to the
transaction subject only to any directions which the conpetent Court may
issue in the suit against the vendor.

The third di nension which arises for consideration is about the right
of a transferee pendete lite to seek addition as a party defendant to the
suit under Order I, Rule 10 CPC. | have no hesitation in concurring wth
the view that no one other than parties to an agreenent to sell is a
necessary and proper party to a suit. The decisions of this Court have
el aborated that aspect sufficiently making any further el uci dation
unnecessary. The H gh Court has understood and appl i ed t he | ega
propositions correctly while disnmssing the application of the appellant
under Order |, Rule 10 CPC. What nust all the same be addressed is whether
the prayer nade by the appellant could be allowed under Order XXIl Rule 10
of the CPC, which is as under:

"Procedure in case of assignment before final order in suit. -
(1) In other cases of an assignnent, creation or devolution of
any interest during the pendency of a suit, the suit nmay, by
| eave of the court, be continued by or against the person to or
upon whom such interest has cone or devol ved.

(2) The attachnment of a decree pending an appeal therefrom shal
be deened to be an interest entitling the person who procured
such attachnent to the benefit of sub-rule (1)."

A sinpl e reading of the above provision would show that in cases of
assignnent, creation or devolution of any interest during the pendency of a
suit, the suit may, by |leave of the Court, be continued by or against the
person to or upon whom such interest has cone or devolved. Wat has
troubl ed us is whether independent of Order | Rule 10 CPC the prayer for

addition nade by the appellant could be considered in the light of the
above provisions and, if so, whether the appellant could be added as a
party-defendant to the suit. Qur answer is in the affirmative. It is true

that the application which the appellant made was only under Oder | Rule



10 CPC but the enabling provision of Oder XXIl Rule 10 CPC coul d al ways be
invoked if the fact situation so demanded. It was in any case not urged by
counsel for the respondents that Oder XXIl Rule 10 could not be <called in
aid with a view to justifying addition of the appellant as a party-
defendant. Such being the position all that is required to be exanmned is
whet her a transferee pendete lite could in a suit for specific performance
be added as a party defendant and, if so, on what terns.

We are not on virgin ground in so far as that question is concerned.
Deci sions of this Court have dealt with simlar situations and held that a
transferee pendete lite can be added as a party to the suit lest the
transferee suffered prejudi ce on account of the transferor |losing interest
inthe litigation post transfer. In Khencthand Shanker Choudhary v. Vishnu
Hari Patil (1983) 1 SCC 18, this Court held that the position of a person
on whom any interest has devolved on account of a transfer during the
pendency of a suit or a proceeding is sonewhat sinmlar to the position of
an heir or a legatee of a party who dies during the pendency of a suit or a
proceedi ng. Any such heir, |egatee or transferee cannot be turned away when
she applies for being added as a party to the suit. The followi ng passage
inthis regard is apposite:

"6... Section 52 of the Transfer of Property Act no doubt |ays
down that a transferee pendente lite of an interest in an
i movabl e property which is the subject matter of a suit from
any of the parties to the suit will be bound in so far as that
interest is concerned by the proceedings in the suit. Such a
transferee is a representative in interest of the party from
whom he has acquired that interest. Rule 10 of Order 22 of the
Code of Civil Procedure clearly recognises the right of a
transferee to be inpleaded as a party to the proceedings and to
be heard before any order is made. It may be that if he does not
apply to be inpleaded, he may suffer by default on account of
any order passed in the proceedings. But if he applies to be
i npl eaded as a party and to be heard, he has got to be so
i mpl eaded and heard. He can also prefer an appeal against an
order made in the said proceedings but with the Ileave of the
appel l ate court where he is not already brought on record. The
position of a person on whom any interest has devolved on
account of a transfer during the pendency of any suit or a
proceeding is somewhat simlar to the position of an heir or a
| egatee of a party who dies during the pendency of a suit or a
proceedi ng, or an official receiver who takes over the assets of
such a party on his insolvency. An heir or a legatee or an
official receiver or a transferee can participate in the
execution proceedi ngs even though their nanmes nay not have been
shown in the decree, prelinmnary or final. If they apply to the
court to be inpleaded as parties they cannot be turned out."
(enphasi s suppl i ed)

To the sane effect is the decision of this Court in Amt Kumar Shaw v.
Fari da Khatoon (2005) 11 SCC 403 where this Court held that a transferor
pendente lite may not even defend the title properly as he has no interest
in the same or collude with the plaintiff in which case the interest of the
purchaser pendente lite will be ignored. To avoid such situations the
transferee pendente lite can be added as a party defendant to the case
provided his interest is substantial and not just peripheral. This is
particularly so where the transferee pendente lite acquires interest in the
entire estate that forns the subject matter of the dispute. This Court
observed:

"16... The doctrine of lis pendens applies only where the lis is
pendi ng before a court. Further pending the suit, the transferee
is not entitled as of right to be made a party to the suit,
though the court has a discretion to nake hima party. But the



transferee pendente lite can be added as a proper party if his
interest in the subject-matter of the suit 1is substantial and
not just peripheral. A transferee pendente lite to the extent he
has acquired interest fromthe Defendant is vitally interested
inthe litigation, where the transfer is of the entire interest
of the Defendant; the latter having no nore interest in the
property may not properly defend the suit.He may collude wth
the Plaintiff. Hence, though the Plaintiff s under no
obligation to nake a |lis pendens transferee a party, under O der
22 Rule 10 an alienee pendente lite nay be joined as party. As
al ready noticed, the court has discretion in the natter which
must be judicially exercised and an alienee would ordinarily be
joined as a party to enable himto protect his interests. The
Court has held that a transferee pendente lite of an interest in
i movabl e property is a representative-in-interest of the party
fromwhom he has acquired that interest. He is entitled to be
i npl eaded in the suit or other proceedings where the transferee
pendente lite is made a party to the litigation; he is entitled
to be heard in the matter on the nerits of the case"

To the sanme effect is the decision of this Court in R khu Dev, Chela

Bawa Harjug Dass v. Som Dass (deceased) through his Chela Shiama Dass,
(1976) 1 SCC 103.

1)

(2)

(3)

(4)

To sum up

The appellant is not a bona fide purchaser and is, therefore, not
protected agai nst specific perfornmance of the contract between the
plaintiffs and the owner defendants in the suit.

The transfer in favour of the appellant pendente lite is effective in
transferring title to the appellant but such title shall remain
subservient to the rights of the plaintiff in the suit and subject to
any direction which the Court nay eventually pass therein.

Since the appellant has purchased the entire estate that forns the
subject matter of the suit, the appellant is entitled to be added as a
party defendant to the suit.

The appellant shall as a result of his addition raise and pursue only
such defenses as were available and taken by the original defendants
and none ot her.

Wth the above additions, | agree wth the order proposed by ny

Esteened Brother, MY. Egbal, J. that this appeal be allowed and the
appel l ant added as party defendant to the suit in question

........................................ J.
(T.S. Thakur)
New Del hi
February 21, 2013
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VERSUS
NANAK BUI LDERS & | NVESTRS. P. LTD & ORS. Respondent (s)

Date: 21/02/2013 This Petition was called on for JUDGVENT today.

For Petitioner(s) M. Pranod Dayal , Adv.

For Respondent (s) M. R N Keshwani, Adv.

Dr. (Ms.) Vipin Gupta , Adv
The Court nmde the follow ng
JUDGMENT

Hon’ ble M. Justice T.S. Thakur and Hon’ble M. Justice MY.
Egbal pronounced concurring Judgnments in the matter.

Leave granted.

The appeal is allowed and the appell ant added as party defendant
to the suit in question, in terms of the signed judgnent.

| (N. K. Coel) | | (Veena Khera)
| Court Master | | Court Master

(Si gned "Reportable" Judgnents are placed on the file)



