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2. Whet her a paynment under an agreenent not to

compete (negative covenant agreenent) is a capital receipt
or a revenue receipt is the question which arises for

determination in this case?

FACTS
3. During the assessnent year 1997-98 the assessee

recei ved ‘50,00, 000/- (Rupees Fifty Lakhs only) from

Ranbaxy as non-conpetition fee. The said anmount was
pai d by Ranbaxy under an agreenent dated 31.3.1997

Assessee is a part of @ufic G oup. Assessee agreed to
transfer its trademarks to Ranbaxy and in consideration of
such transfer assessee agreed that it shall not carry on
directly or indirectly the business hitherto carried on by it
on the terms and conditions appearing in the agreenent.
Assessee was carrying on business of nmanufacturing,

selling and distribution of pharmaceutical and nedicina

preparations including products nmentioned in the list in



Schedul e-A to the agreenent. The agreenent defined the
period, i.e., a period of 20 years commencing fromthe date
of the agreenent. The agreenent defined the territory as
territory of India and rest of the world. In short, the
agreenment contained prohibitive/restrictive covenant in
consi derati on of which a non-conpetition fee of ‘50 |akhs
was recei ved by the assessee from Ranbaxy. The
agreenment further showed that the paynment nmade to the
assessee was in consideration of the restrictive covenant
undertaken by the assessee for a |oss of source of incone.

4. On perusal of the said agreement, the CIT (A while
overruling the decision of AO observed that the AO had not

di sputed the fact that ‘50 | akhs received by the assessee
from Ranbaxy was towards non-conpetition fee; that under

t he sai d agr eenent t he assessee agr eed not
manufacture, itself or through its associate, any of the
products enlisted in the Schedule to the agreenent for 20
years within India and the rest of the world; that the
assessee and Ranbaxy were both engaged in the business

of phar maceuti cal s and to war d of f competition
manuf acture of certain drugs, Ranbaxy had entered into an
agreement with the assessee restricting the assessee from
manuf acturing the drugs nmentioned in the Schedul e and
consequently the CIT(A) held that the said sumof ‘50

| akhs received by the assessee from Ranbaxy was a capita
recei pt not taxable under the Income Tax Act, 1961
(hereinafter for short ‘the 1961 Act’) during the rel evant
assessnent year. Thi s decision was affirmed by the
Tri bunal . However, the Hi gh Court reversed the decision of
the Tribunal by placing reliance on the judgnent of the
Suprenme Court in the case of G Ilanders Arbuthnot and

Co. Ltd. v. CIT, Calcutta 53 I TR 283. Against the said
deci sion of the High Court assessee has cone to this Court

by way of petition for special |eave to appeal, hence this
civil appeal

to



DECI SI ON

5. The position in lawis clear and well settled. There
is a dichotony between recei pt of conpensation by an

assessee for the | oss of agency and recei pt of conpensation
attributable to the negativel/restrictive covenant. The
conpensation received for the | oss of agency is a revenue

recei pt wher eas t he compensati on attributabl e to a
negativel/restrictive covenant is a capital receipt.

6. The above dichotomy is clearly spelt out in the
judgnent of this Court in Gllanders’ case (supra) in which

the facts were as follows. The assessee in that case carried

on business in diverse fields besides acting as managi ng
agents, shi ppi ng agents, pur chasi ng agent s and
secretari es. The assessee also acted as inporters and
distributors on behalf of foreign principals and bought and
sold on its own account. Under an agreenent which was
termnable at will assessee acted as a sol e agent of

expl osi ves manufactured by Inperial Chenical Industries
(Export) Ltd. That agency was term nated and by way of
conpensation the Inperial Chemical Industries (Export)

Ltd. paid for first three years after the termination of the
agency two-fifths of the comnm ssion accrued on its sales in

the territory of the agency of the appellant and in addition
inthe third year full conmm ssion was paid for the sales in
that year. The Inperial Chemical Industries (Export) Ltd.
took a formal undertaking fromthe assessee to refrain from
selling or accepting any agency for expl osives.

7. Two questions arose for determ nation, nanely,

whet her the anounts received by the appellant for |oss of
agency was in nornal course of business and therefore

whet her they constituted revenue receipt? The second
question which arose before this Court was whether the
anount received by the assessee (conpensation) on the
condition not to carry on a conpetitive business was in the

nat ure of capital recei pt? It was hel d t hat t he



compensation received by the assessee for |oss of agency

was a revenue recei pt whereas conpensation received for
refraining fromcarrying on conpetitive business was a

capital receipt. This dichotonmy has not been appreciated

by the H gh Court in its inpugned judgnent. The High
Court has nisinterpreted the judgnent of this Court in

G llanders’ case (supra). In the present case, the
Department has not inpugned the genui neness of the

transaction. In the present case, we are of the viewthat
the High Court has erred in interfering with the concurrent

findings of fact recorded by the CIT(A) and the Tribunal

One nore aspect needs to be highlighted. Paynent
recei ved as non-conpetition fee under a negative covenant

was al ways treated as a capital receipt till the assessnent
year 2003-04. It is only vide Finance Act, 2002 with effect
from1.4.2003 that the said capital receipt is now nmade

taxabl e [ See: Section 28(va)]. The Finance Act, 2002 itself

i ndi cates t hat during t he r el evant assessnent year
compensati on recei ved by t he assessee under non-
competition agreenent was a capital receipt, not taxable

under the 1961 Act. It becane taxable only with effect from
1.4.2003. It is well settled that a liability cannot be created
retrospectively. In the present case, conpensation received
under Non- Conpetition Agreenent becane taxable as a

capital receipt and not as a revenue receipt by specific

| egi sl ati ve mandate vide Section 28(va) and that too with
effect from 1.4.2003. Hence, the said Section 28(va) is
anendatory and not clarificatory. Lastly, in Comm ssioner

of I ncome-Tax, Nagpur v. Rai Bahadur Jairam Valji

reported in 35 ITR 148 it was held by this Court that if a
contract is entered into in the ordinary course of business,

any conpensation received for its termnation (loss of
agency) would be a revenue receipt. In the present case,

both T (A as well as the Tribunal, canme to the concl usion

that the agreenent entered into by the assessee with



Ranbaxy led to | oss of source of business; that paynent

was received under the negative covenant and therefore the
recei pt of ‘50 | akhs by the assessee from Ranbaxy was in

the nature of capital receipt. In fact, in order to put an end
to the litigation, Parliament stepped in to specifically tax
such recei pts under non-conpetition agreenent with effect

from 1. 4. 2003.

8. For the above reasons, we set aside the inmpugned

j udgnent of the Karnataka Hi gh Court dated 29.10.2009

and restore the order of the Tribunal. Consequently, the

civil appeal filed by the assessee is allowed with no order as

to the costs.

Cvil Appeal No. of 2011 (arising out of SLP(C)
222/ 2011)
9. For the reasons given hereinabove, we affirmthe

judgnent of the Delhi High Court in CIT Vs. Mandal ay

I nvestment Pvt. Ltd. decided on 29.07.2009 in | TA No.
728/ 2009. Consequently, we dismiss the civil appeal filed

by the Departnment against the decision of the Del hi High

Court dated 29.07.09 with no order as to the costs.

(K. S. Pani cker Radhakri shnan)

(Swat ant er Kunar)

New Del hi ;

March 16, 2011
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@uffic Chem P. Ltd. Appel l ant (s)
VERSUS
Conmi ssi oner of |ncone Tax, Bel gaum and Anr. Respondent ( s)

Wth Gvil Appeal No.2523 of 2011 @S.L.P. (C No.222/2011

Date : 16/03/2011 These Appeals were called on for judgenent
t oday.

For Appellant(s) M. Rustom B. Hat hi khanawal a, Adv.

For Respondent (s) M. B.V. Bal aram Das, Adv.

Hon’ bl e the Chief Justice pronounced the
j udgenment of the Bench conprising H's Lordship,
Hon' bl e M. Justice K S. Pani cker Radhakri shnan and
Hon' bl e M. Justice Swatanter Kunar.

Leave granted.
The civil appeal filed by the assessee is

all owed and the civil appeal filed by the
Department is disnmissed with no order as to costs.

[ T.1. Rajput ] [ Madhu Saxena ]
A R -cumP. S Assi stant Regi strar

[ Signed reportable judgenent is placed on the file]



