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Shivaraj V. Patil & B.N. Srikrishna

JUDGVENT:
JUDGMENT

Sri krishna, J.

The appel | ant call s“in question the judgnment and order dated
1.8.2003 of the DivisionBench of the Orissa H gh Court, by which a
quarry | ease granted in favour of the appellant was quashed and
cancel | ed.

On 11.2.1993 one Jitendra Kunar Lohia was granted quarry
| ease No. 192 for quarrying of decorative stones in village
Gandhargol a, Tehsil Titilagarh, District Bolangir, Oissa. The said
| ease was for a period of 10 years fronill.02.1993 to 10.2.2003. The
said Jitendra Kumar Lohi-a and nenbers of his family forned and
i ncorporated thensel ves into a conpany under the Caonpani es Act,

1956, in the nanme and style of Medley Mnerals India Private Limted
\ 026 the appellant before us. Jitendra Kumar Lohia is one of the
Directors of the said conpany. On 15th Cctober 1998 Jitendra Kumar
Lohia applied to the conpetent authority under the Orissa M nor

M neral Concessions Rules, 1990 (hereinafter referred to as 'he

Rul es’) for transfer of the | ease under Rule 12 in/favour of the
appel | ant conpany. This application was not disposed of for a |ong
time.

Even when hi s above application was pendi ng before the

conpetent authority on 11th Cctober, 2002(much prior to 90 days
before the expiry of the lease), Jitendra Kumar Lohi a applied to the
conpetent authority under Rule 9 of the Rules for renewal of the
quarry | ease granted in his favour. In the said application for renewa
of the quarry lease, it was specifically stated thus :

"I have already applied for transfer of the subject

Quarry Lease in favour of Ms Medley Mnerals I'ndia

Ltd. Should the said application for transfer be accepted

before the renewal of this |ease, then this application

may be consi dered on behal f of the proposed Transferee

in the said application in the said application i.e. Ms

Medl ey Mnerals India Ltd."

The attention of the conpetent authority was specifically drawn by
this application to the fact that Jitendra Kunar Lohia had already
applied for transfer of quarry |ease no. 192 to the appellant conpany
and further, " if the same application for transfer is accepted by the
conpetent authority then this application for renewal nmay be
consi dered on behalf of the transferee i.e. Ms Medley Mnerals India
Ltd".

On 5th February 2003, the State Governnent and the conpetent
authority acting upon the application dated 15.10.1998 filed by
Jitendra Kumar Lohia made an order transferring the existing quarry
| eave no.192 fromthe name of Jitendra Kumar Lohia to the name of
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the appel |l ant conpany for the unexpired period up to 10th February,
2003. This order specifically notes that Jitendra Kumar Lohia had
applied to the State CGovernment on 15.10.1998 for transfer of the
existing quarry lease in favour of the appellant conpany and that the
proposed transferee and the transferor belong to the sane category i.e.
Category IV 6-a of Rule 6 of the Rules. The transfer of |ease was
granted for the unexpired period of the |lease up to 10.2.2003, inter
alia, on the follow ng conditions:

(i) Sri Jitendra Kunmar Lohia, the transferor and his

family menbers as they hold controlling interest in

the proposed transferee conpany will seek prior

perm ssion fromthe conpetent authority if they w sh

to transfer such controlling interest in favour of an

outsider (i.e. other than hinself & his famly

menbers.

(iv) The transfer lease deed wll be executed between
the transferor and the transferee in presence of M ning
Oficer, Bolangir in conpliance of all fornmalities as
per | aw and after cl earance of up to date mining dues
in respect of this quarry lease.”

The appel | ant conpany entered into a deed of indenture wth
the State Governnent and Jitendra Kumar Lohia on 7.2.2003, which,
inter alia, contains the followi ng two stipul ations:

"2. The transferee hereby covenant with the State
Governnment that fromand after transfer and

assi gnment of the Lease the Transferee shall be
bound by and be liable to perform observe and
confirmand be subject to all the provisions of al
the covenants, stipulations and conditions
contained in said Lease herein beforerecited in
the sane manner in all respect as if thelease had
been granted to the Transferee as the lessee
thereunder and he had originally executed it as
such. "

viii. The Transferee has nade a fresh security
deposit of Rs.3,000/- (Rupees three

thousand only) and the Transferor hereby

agree that the deposit nmade by the latter be
deened to have been nade by the fornmer.

X. Sri Jitendra Kunmar Lohia, the Transferor
and his famly nenbers hold controlling

interest in the proposed Transferee

Conmpany, will seek prior perm ssion from

the Conpetent Authority if they wish to

transfer controlling interest in favour of an
outsider (i.e. other than hinself and his

fam |y nmenbers)."

After executing the deed of transfer on 7.2.2003, the appellant
conpany by way of abundant caution made an application on the sane
day for renewal of the lease in continuation of the application for
renewal already made by Jitendra Kumar Lohia on 11.10.2002. The
State CGovernnent and the conpetent authority not having made any
order for renewal of the quarry lease in favour of the appellant before
the date of expiry i.e. 10.2.2003, it anpunted to a deened refusal under
the Rul es. The appel |l ant applied for reconsideration of such deened
refusal of application for renewal of quarry | ease under the proviso to
sub-rule (2) of Rule 9 by his application dated 7.2.2003. 1In the
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application for renewal of quarry |lease in FormE, the appell ant
specifically averred:

" Any other particulars which the applicant w shes

to furnish.

(a) The application for this renewa
had al ready been filed by Sri

Jitendra Kumar Lohia on

11. 10. 2002 before the subject

Quarry Lease had been transferred

in our favour. Therefore, this
application may be treated in
continuation of his application

dated 11.10.2003 for the sane

Quarry Lease

(b) W have set up a Cutting and
Pol i shing Unit in industrial Estate
of Titilagarh, documents in support
of which ‘are enclosed separately."

The application of the appellant was routed through the M ning
Oficer, Bolangir Crcleto the Director of Mnes, Oissa. The
application was reconmended for favorabl e consideration by the
M ning Oficer who al'so stated:

"The original |essee Shri J.K Lohia had applied
for RQL. on 11.10.2002, i.e. withinthe tine
prescribed for applying for renewal under OWC

Rul es 1990. But subsequently as a result of earlier
application the QL. was transferred in favour of
Ms Medley Mnerals India Ltd. Wich has been
executed on 7.2.03. Consequently, the transferee
conpany has al so additionally applied for R QL.

in continuation of the earlier R QL. application of
the transferor. Therefore, the stipulation of
OMMC. Rules to apply for RQL. prior to 90
days before expiry of the QL. may be treated as
conplied."

In his appeal to the State CGovernnent for reconsideration under
the proviso to Rule 9(2) the appellant drew the attenti on of the State
Governnent to the facts and circunstances of the case under which
the transfer order itself was nmade on 7.2.2003, althoughthe
transferred lease itself was to expire on 10.2.2003. It was al so pointed
out that, in the circunstances, it was inpossible for the appellant to
apply for renewal of the transferred | ease beforea period of 90 days
before the date of expiry.

On 22.3.2003 the State Governnent nmade an order granting

renewal of the quarry |ease for decorative stone for a further period of
10 years from 10.2.2003. The order nmkes it clear “that the order had
been made on the application dated 7.2.2003 nade by the appell ant

for renewal of the |lease and also to the fact that the appellant conpany
had accepted the ternms and conditions under which the renewal was
proposed. The order granted renewal of quarry |ease "for a period of

10 years subject to the conditions laid down in the State Governnent
letter No. 5423 dated 22.5.2003".

On 31.5.2003 a Deed of Indenture for renewal of quarry |ease

was execut ed between the State Governnent and the appellant. The
appel | ant thereafter took possession of the | eased area and started its
quarrying operations, which fact was intinated to the Mning Oficer
by a letter dated 2.6.2003.

The fourth respondent, a rival business conpany aspiring for a
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quarry | ease of the sane type, filed a wit petition before the Hi gh
Court challenging the order of the State Governnent dated 22.5.2003

by which the quarry | ease for decorative stones over the schedul ed
area had been renewed in favour of the appellant and al so seeking a
direction to the State CGovernnent to consider grant of a quarry |ease
inits own favour. The Hi gh Court by its inmpugned judgnent took the
vi ew that though there had been no contravention of the provision to
Rule 9(3) of the Rules, there has been contravention of Rule 9(2),
consequently allowed the wit petition and quashed the renewal of the
quarry | ease granted in favour of the appellant.

Bei ng aggrieved, the appellant is in appeal before us.

M. Ramanoorthy, |earned counsel for the appellant, urged that

a conspectus of the facts and circunstances clearly indicate that
Jitendra Kumar Lohia, who held the quarry lease in his favour, had
already applied for its renewal on 11.10.2002, nuch before the
prescribed linmt of 90 days before the expiry of the | ease as required
under Rule 9. It is also clear-that even at that tine the application for
transfer of the quarry |ease was pending with the State Governnent.
The State Governnent’s order was  nade on 5th February 2003 and

the transfer deed was executed on 7th February, 2003. The transfer of

| ease was only for the unexpired period i.e. from?7.2.2003 to
10.2.2003. Thus it was inmpossible for the appellant to have conplied
with the requirenments-of Rule 9(2), namely, to nmake an application in
Form E at | east 90 days before the expiry of the | ease. He also drew
our attention to Rule 31 under which the State Governnment is

enmpowered "in the interest of mneral devel oprment, to relax the

provi sions of these rules in deserving cases in such manner as they
deem proper". Learned counsel contended that in the circunstances

the State Governnent was fully justified in relaxing the rules and
treating the application dated 7.2.2003 as continuation of the earlier
application of Jitendra Kumar Lohia for renewal of the |ease. Thus,
according to the | earned counsel, the H gh Court was not justified in
gquashi ng the renewal of the quarry |ease in favour of the appellant.
The | earned counsel for the State Governnent supported the

vi ew canvassed by the appellant’s counsel

The | earned counsel for the fourth respondent contended that

there was no such relaxation at all as evident from'the inpugned
order. He pointed out fromthe recital in the inmpugned order that what
had been rel axed was only "prescribed tinme limt for disposal of the
application as provided in proviso to sub-rule (3) of Rule 6 of the
OOMC Rul es" in exercise of the State Governnent’ s power of

rel axation under Rule 31. The | earned counsel pointed out that Rule
6(3) was only the rule which laid down the period w thin which the
application by the conpetent authority is required to be di sposed of.
As a matter of fact, sub-rule (3) of Rule 6.was omitted w.e.f. 8.2.1994
and was not even in existence on the date on which the State
CGovernment made the i mpugned order. He also alleged that

application for renewal was granted contrary to the provisions of Rule
9 and was vitiated by mal afides.

We are unable to accept the contention of the | earned counse

for the 4th respondent that the action of the State CGovernment was
vitiated by malafides. It is trite that plea of nalafides has to be
specific and denmonstrable. Not only this, but the person agai nst whom
the mal afi des are all eged nmust be made a party to the proceedi ngs and
gi ven reasonabl e opportunity of hearing. W find no such attenpt

nmade in the wit petition before the H gh Court. At the highest even
putting the nost l|iberal construction on the wit petition, what was
al |l eged was contravention of the Rules and, consequently, |ega
mal af i des and not hi ng beyond that. The argument of mal afi des mnust
therefore fail. Next, it is urged by the |earned counsel for the
respondent that it is an elenentary principle of |aw that an individua
shar ehol der of a conpany cannot be considered as equivalent to the
conpany, for conpany has a distinct |egal personality. Consequently,
he contends that the application made by Jitendra Kumar Lohia could
not have enured to the benefit of the appellant conmpany. According
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to him Jitendra Kumar Lohia and the appellant being two distinct

| egal entities, the assunption of the State Governnent, that the
application for renewal of the quarry |ease could be treated as a
continuation of Jitendra Kumar Lohia’'s application, was erroneous

and unsustainable in law. W are unable to accept this contention.
We have highlighted as to how the State Governnment and Jitendra

Kumar Lohia treated the application for renewal of quarry | ease made
by Jitendra Kumar Lohia as enuring for the benefit of the appellant
conpany. |If the State Governnent had treated themto be separate

| egal entities, there was no question of inposing a condition on the
appel l ant that the transfer of the |lease was granted on the specific
condition that Jitendra Kumar Lohia and his fam |y nenbers hold the
controlling interest in the conpany. The facts and circunstances belie
this contention of the | earned counsel for the fourth respondent. It
cannot be accepted.

Learned counsel for the fourth respondent took us through the

provi sions of Rule9 and contended that there is contravention of the
proviso to Rule 9(3). “In fact, we find no such contention urged or
accepted before the H gh Court as evidenced fromits judgnment. On
the contrary, the judgnment of the High Court clearly holds that there
was no contravention of the proviso to Rule 9(3). The wit petition
succeeded only on the sole ground that there was contravention of
Rul e 9(2) inasnuch asthe application of a renewal made by the
appel | ant conpany was not made at | east 90 days before the expiry of
the lease. Barring thi's contention, nothing else seenms to have
appeal ed to the High Court.

The contention, in our view, has no substance for two reasons.

First, the State Governnent was justified in treating the appellant’s
application as continuation of the application for renewal of the |ease
made by Jitendra Kumar Lohia. Secondly, the State CGovernment had
enough powers to relax the provisions of the Rules "in the interest of
m neral devel opnent in deserving cases in such nmanner as they deem
proper”. True, that the order of the State Governnent quotes a wong
rule for relaxation, but, that, in-our view hardly natters. As long as
the State Governnent had the power of relaxation, then irrespective
of any recitation, it nust construed that the State Governnment has in
its discretion made the order by exercising its power of relaxation
Looked at fromthis point of view, we find no substance in the
contention.

In the result, we are of the opinion that the H gh Court erred in
guashi ng the order No.5507/1V(E)(DS)SM 4/ 2003 dated 22nd May

2003, by which the quarry | ease had been renewed in favour of the
appel | ant conpany.

Hence, this appeal is allowed. The inpugned judgnent of the

Hi gh Court is set aside and the State CGovernnent’s order dated
22.5.2003 is restored.

No order as to costs.




