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PETI TI ONER
RAJASTHAN ACRI CULTURAL UNI VERSI TY

Vs.

RESPONDENT:
RAM KRI SHNA VYAS

DATE OF JUDGVENT: 03/ 04/ 1999

BENCH
Syed Shah Mohamed Quadri. S. N. Phukan

JUDGVENT:

S. N. PHUKAN, J

Thi s appeal is directed against the judgnent and order
of the Division Benchof the Rajasthan H gh Court at Jodhpur
dated 12.09.95 passed in Special Appeal No. 572 of 1995.
By the inpugned judgment the Division Bench dismssed the
special appeal filed by the present appellant nanely
Raj ast han Agricultural University constituted by Rajasthan
Agricul tural University, Bikaner Act, 1987. [Initially by an
Act Udai pur University was constituted which was renanmed as
Mohanl al  Sudhadia University: Later Mhanl al Sukhadi a
University was bifurcated and present appellant university
was founded by an Act of Legislature.

The respondent herein was an enpl oyee of the appell ant
university and retired from service on superannuati on on 9th
Decenmber, 1992. He was granted provisional pension which
was subsequently reduced. Anot her gri evance of the
respondent was that the gratuity was calculated only on the
basic pay instead of calculating on the pay last drawn
including the dearness allowance —and adhoc dear ness
all owance in accordance with the provisions of relevant
rul es. The respondent, therefore, prayed t hat an
appropriate wit/direction be issued directing the appell ant
- university to finalise the retiral benefits such as
pension, gratuity and other retiral dues on the basis of

actual last pay drawn, dearness and ad hoc -dearness
al | owances. In the counter filed before the H gh Court by
the present appellant - university the actual date of

retirement was disputed and according to the appellant, the
respondent herein actually retired on 30th Novenber, /1992.
Regardi ng provisional pension it was urged before the High
Court that provisional pension was granted on the basis of
undert aki ng given by the respondent that excess benefits, if
any, would be refunded. It was also urged that provisional
pension was found to be nore than what was due. Regar di ng
rules of the university the plea taken before the H gh Court
was that rules stood anended as per rules of the State
Government and as the CGovernment rules define the enolunents
as basic pay for the purpose of paynent of gratuity, no
payment of gratuity on dearness allowance can be all owed.
Various other pleas had been taken and it is not necessary
to state at this stage and we shall deal wth those
submi ssions at the appropriate stage, if necessary.

The | earned Single Judge in Wit Petition No. 3242 of
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1993 by order dated 09.03.1995 inter alia was of the view
that the rules regarding the calculation of basic pay in
respect of Governnent enpl oyee would not be applicable in
case of enpl oyee working under the university and therefore,
for the purpose of calculation of gratuity of the respondent
who was an enpl oyee of university, rules of the university
shall have to be taken into consideration. It was directed
that in terns of the rules of the university while working
out gratuity of the respondent apart fromthe basic pay,
anmount of dearness all owance and ad- hoc dearness all owance
should be counted. Being aggrieved appeal was filed before
the Division Bench which was dism ssed as stated above.

Ve have heard M. Altaf Ahmed, |earned Addl.
Solicitor General for the appellant and M. Pal | av
Shi shodi a, | earned counsel for the respondent. W may state
here that after the argunent was over witten subm ssions
were filed on behalf of both the parties.

To ‘appreciate the contentions raised before us, we may
guote below relevant portions of rules etc. The notes 1 and
2 of rule 11 of the University of Udaipur (Sukhadia
University) Payment OF Gratuity to Enpl oyees Rul es, 1979 run
as follows: -

"1. In the case of an University enployee retiring on
or after 31.3.1986. the term enol unent wherever it occurs
under these rules shall nean the enolunments which he was
drawing inmmedi ately before retirement or on death from the
service and i ncl ude the followng for pur pose of
cal cul ati on: -

al Pay as defined in Rule 7(24) of RSR b/ the ' anopunt
of dearness allowance, and c/ the amount of ad hoc dearness
al | owance as anended fromtinme to tine.

2. For the persons retiring prior to 31.03.1986, the
word ' enolunments’ wherever it occurs nmeans enol unents which
an enpl oyee was receiving i medi ately before the date 'of his
release from University service on__superannuati on or
retirement after extension in service or ternmination _or
deat h and i ncl udes: -

a/ Basic pay in the tine scale; b/ Personal Pay which
is granted in lieu of |oss of substantive pay; ¢/ Specia
pay attached to a post; and d/ Dearness pay, if any."

We extract Annexure-Cto the wit petition:-

"Mnuts of the fourth meeting of the Boards of
Management of the Rajasthan Agricultural University, Bikaner
held on My 20, 1980 at 11.30 A M at the Krishi Vigan
Kendra Peschwal Farm Bi kaner. XXX XXX XXX

RAJAU/ BOM 4/ 88- 2/ 47

Consi der ed adoption of St atut es of Sukhadi a
University, Udaipur for RAJAUtIll new Statutes of the
Sukhadia University, Udaipur be adopted till the Statutes
for RAJAU are framed and...... '
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We extract Annexure-B to the wit petition

" Sukhadi a Uni versity: Udai pur
No. F/ Rul es/ PPS-87/87-11/430 dated 5. 3. 87.

ORDER I n pursuance of Board of Managenent Resol ution
No. 15 dated 21.2.87 the Vice Chancellor is pleased to revise
t he existing Pay Scales of University enpl oyees in
accordance w th Rajasthan Cvil Services(Revised Pay Scal e)
Rul es, 1987 published in Rajasthan Raj-Patra, Spl. Bulletin,
Part-1V Sub-div. | dated 2.2.87. These revised pay scal es
would be applicable to the enployees from 1.9.86. The
revised pay scales would not applicable to the enployees
getting U GC pay scales...... "

W extract Annexure-A to the wit petition

"Filnance 9G.2) Departnent Notification: No. F1(68)
FO(G.2)/86 Jaipur dt.2.2.87 Sub: Rajasthan Service Rules:

(Amendrent) Rul es, 1987.

They shall /be ~deenmed to have cone into force wth
effect from 1.9. 86.

In the said rul es-

7(24). Pay - neans the anpunt drawn nonthly by a
Covernment servant as - (i) the pay other than special pay
or pay granted in view of his personal qualifications, which
has been sanctioned for a post held by himsubstantively or
in an officiating capacity, or-to which he is entitled by
reason of his position in a cadre, and (ii) special pay and
personal pay, and (iii) any other enplunents which may be
specially classed as pay by the Governor."

W extract Annexure-Gto the wit petition

"Raj ast han Agricul ture Uni versity: Bi kaner.
No. FI I (3)/ RAJAU/ C/ 88/ 31/ 39-78 dt. 16. 06. 88

Ofice Oder Sub: Paynment of Gratuity to enployees
rul es, 1970. In pursuance of the Finance Committee
resol uti on No. 4 dated 20.5.88 and duly approved by the
Board of Managenent on 20.5.88 , the Vice Chancellor is
pleased to order that the Governnent of Rajasthan Finance
(G.2) Departnent Notification No.F. 1 (29) FD (G.2) 87-1
dated 20.10.87 regarding raising the maxinmum “limt of
death-cumretirement it Gatuity from Rs. 50,000/- to
Rs. 75,000/ - nmay be made applicable to University enployees
from1.9.1986 as per Govt. order referred above."

There is no dispute at the bar regarding position of
the rules and the resolution etc. extracted above. The
short question to be decided in the present appeal is
whether while <calculating the total enolunments of the
respondent for the purpose of gratuity in addition to pay as
defined in Rule 7(24) of the Rajasthan Service Rules,
dearness all owance and ad hoc dearness all owance which the
respondent was drawing at the tine of the retirenent, have
to be added or not? The University being a body corporate
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havi ng perpetual succession has got a separate legal entity
and as such rules franmed by the governnent shall not be
applicable unless specifically adopted by the University in
accordance with the provisions of the Act by which the
University was constituted. Fromthe resolution of the
nmeeti ng of the Boar d of Managemnent of the
appel | ant-university dated 20th May, 1980 we find that the
appel | ant-university adopted the statutes of the Sukhadia
University therefore, the University of Udaipur(Sukhadia
University) Paynment of Gatuity to Enpl oyees Rules, 1979 are
applicable to enployees of the appellant-university. As
respondent retired fromservice after 31.3.1986, note (1) to
the rule 11 is applicable. Therefore, while calculating the
emol uments for the purpose of paynment of gratuity the three
clauses nanely: (a), (b) and (c) of the said note (1) have
to be applied. Thus, the total enolunments for the purpose
of gratuity of the respondent would include (1) pay as
defined in rule 7(24) of the Rajasthan Services Rules, (2)
amount | of dearness allowance and (3) anmobunt of ad hoc
dearness ' all owance as anmended fromtine to tine. According
to M. Ahmed, |earned Addl. ~Solicitor General for the
appel | ant -university, as the Board of Managenent of the
appel | ant -uni versity by Resolution No. 31 dated 12.5.1988
had adopted increase in the paynment of gratuity to the
enpl oyees and the respondent is not entitled to get the
benefit of dearness allowance and adhoc dearness all owance
while calculating total enolunents for the purpose of
granting gratuity.  This resolution was fornmally notified by
the order dated 16.6.88 which was extracted above. On basis
of the above order dated 16.6.88 we have no hesitation to
hold that only maxi mumlinmt of the amount of gratuity was
raised fromRs. 50,000/- to Rs. 75,000/- w.e.f 01.09.1986.
Though along wth the order of the —appellant- university
dated 16.6.88 a copy of the Rajasthan Services '@ (second
amendnment) Rul es, 1987 was also extracted, by no stress of
imagination it <can be said that by the above order, the
Uni versity of  Udai pur ( Sukhadi a Uni versity) Paynent of
Gratuity to Enployees Rules, 1979, as adopted by the
appel l ant-university, were also amended in respect of other
provi si ons. By that order only limt of gratuity was
i ncreased. M. Ahmed has further contended that as the
pay-scal es of the appellant-university were revised in terns
of Rajasthan Services (revised pay-scales) Rules, 1987 by an
order dated 05.03.1987 as extracted above, Rajasthan GCivi
Services Rules shall apply to all enpl oyees of t he
appel | ant - uni versity. Reading of the above order dated
05.03.87 makes it clear that the Board of " Management by
Resol ution dated 21.02.1987 only revised the pay-scales of
the wuniversity enployees and did not adopt the Rajasthan
Cvil Services(revised pay-scales) Rules, 1987 in toto. As
stated above after the conclusions of oral argunents,
witten submissions on behalf of both the parties were
filed. Along with witten subm ssions expl anatory note and
resolution of the Board of Managenent dated 4.12.87 have
been annexed. By this resolution of the Board of Managenent
it was resolved by the Board that the gratuity rules of
Raj asthan State Governnent Services (second anendnent)
Rul es, 1987 with effect from1.1.86 and nodified from tinme
to time wll be followed by the university till separate
service rules are franed. W quote bel ow a paragraph from
the explanatory note subnmtted to the Board:

"The Raj ast han Agri cul tural University has also
adopted the Revised Pay Scal es, 1987 effective from 1.9.86
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for its enployees and also adopted the revised gratuity
Rules in which the anendnent has been raised from Rs.
50,000/- to 75,000/- vide order dated 16.6.88, and the
paynment of gratuity is also being nade accordingly to the
amended rules. But one retired enmployees Sh. R K Vyas,
Lab Assistant has challenged these rules in H gh Court. The
Hon'ble H gh Court in its judgnment dated 9.3.95 held that
RAU has not adopted GOR Gratuity Rules inits entity in
repl acenent of MVL.S. University, Udaipur gratuity rules-
70. In view of this, calculation for the purpose of
gratuity shall be governed by notes contained in Rule 11 of
ML.S. University Gratuity Rules. Thus gratuity shall be
cal cul ated on the basis of Pay+D. A +Adhoc D. A"

In the witten argunent, it has been stated that in
vi ew of the above resolution of the Board, the respondent is
not entitled to get the relief claimed. This point was
neither  urged before us at the time of arguments and nor
taken as a ground in the special leave petition. Therefore,
we are not-inclined to consider the effect of resolution as
it was proposed to take away the vested right of respondent
which was affirned by the H gh Court. For the reasons
stated above, we hold that the H gh Court rightly held that
under rules of the University while calculating tota
emol uments of the respondent for the purpose of gratuity not
only the basic pay but also the dearness allowance and ad
hoc dearness all owance have to be taken into consideration
The present appeal  has no nerit-and accordingly it is
di smi ssed. Consdering the facts and circunmstances of the
case parties are directed to bear their own costs.




