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Leave granted.

2. This appeal has been filed against the final inpugned judgnent and
order dated 21.03.2013 passed by the High Court of Del hi at New Del hi
in MAC Appeal No.549 of 2007, wurging various |legal grounds and
contentions for further enhancement of conpensation in the case of a
not or acci dent involving the appell ant whereby the Hi gh Court enhanced
the conpensati on awarded by the Motor Accident Cdains Tribunal, Delhi
(in short "the Tribunal’) by [pic]l1,52,336/- to a total sum of

[ pi c] 6, 35,808/-. The  Tri bunal had awar ded conpensati on of
[pic]4, 83,472/ - under various heads along with 7% interest per annum
fromthe date of filing of the petition till the date of realization
of paynent.

3. The brief facts of the case are given hereunder

The appell ant, Sanjay Kumar received injuries in a roadside
acci dent on 28.09. 2005 due to the rash and negligent driving of the
Truck No. HR-38D- 9546, the offending vehicle. The appellant renmined
under treatnent from 26.10.2005 to 10.12.2005 and due to injuries
sustai ned, his right |eg above the knee had to be anputated. As per
Entry 18 in Part Il of Schedule |I of the Workmen's Conpensation Act,
1923, the loss of earning capacity was assessed at 70% due to the
permanent disability suffered by the appellant on account of post-
traumatic anputation of his right |eg above the knee. The appellant
was enployed as an enbroidery worker and clainmed conpensation of
[pic]15 I akhs fromthe respondents. Respondent No.1 is the owner and
respondent No.2 is the insurer of the offending vehicle. The appell ant
exam ned two witnesses in support of his claim and docunents were
taken on record as evidence. PW1 Sushil Kumar, the record clerk who
filed treatment record and M.C as Ex. PW1/ A and Ex. PW1/B
respectively, and, PW2 Sanjay Kunmar, the appellant hinself, and he
filed his treatment record and bills as Exs.PW2/1 to PW2/19, his
permanent disability certificate Ex. PW2/20 and concession certificate
Ex. PW2/21. The respondents did not |ead any evidence.



4. The Tribunal held that the accident took place due to the rash and
negligent driving of the offending vehicle as a result of which the
appel I ant sustained injuries and awarded pecuniary as well as non-
pecuni ary damages. The conpensation was calculated by assigning
m ni mum wages at [pic]3166/- per nonth, of which loss of earning
capacity was cal cul ated at 70% whi ch cones to [pic]2216/- per nonth

i.e. [pic]26,592/- per annum Miltiplier of 16 was taken. A lunp sum
compensation of [pic]8000/- was given to the appellant under the head
of ' nedical expenses’. Hence, the total pecuniary conpensation given
was [picl4,33,472/-. A sum of [pic]50,000/- was given as non-pecuniary
damages on account of nental pain and agony and loss of future
enjoynment of life suffered by him Thus, a total conpensation of
[pic]4, 83,472/ - was awarded to the appellant with interest @ 7% per
annum fromthe date of filing of the petition till the date of
realization. Both the respondents were held to be jointly and
severally liable to pay the conpensation but respondent No.2 being the
insurer was held to have the prinmary obligation to pay conpensati on on
behal f of the insured and was directed to deposit the award anount
within one nonth fromthe date of the order.

5. Aggrieved by the order of the Tribunal, the appellant filed an
appeal in the Hi gh Court asking for enhancenent of the conpensation on
the ground that the Tribunal ought to have awarded enhanced
compensation on the basis of evidence adduced. The contentions of the
appellant will be taken up in detail at a |later stage. The High Court
enhanced t he conpensati on to [ pi c] 6, 35, 808/ - by awar di ng
[pic]5, 42,808/ - under the head 'l oss of future earning capacity’ by
taking a rmultiplier of 18. Further, [pic]25,000/- as conveyance
charges and [ pic]10,000/- as Attendant charges were al so awarded. The
compensation of [pic] 50,000/- awarded under the head ' Mental pain and
agony’ and [pic]8,000/- for nedical bills as awarded by the
Tribunal was maintained as it is. Therefore, the Hi gh Court awarded a
sum of [pic]l,52,6336/- over and above the conpensation awarded by the
Tribunal at the sanme rate of interest i.e. 7% per annum and the
respondent No.2 was directed to pay this enhanced ambunt with interest
in favour of the appellant within four weeks fromthe date of receipt
of copy of the order

6. Not satisfied with the conpensati on awarded by the Hi gh Court,
the appellant has appealed to this Court, wurging various |ega
contentions in support of further enhancenment of the conpensation

7. The | earned counsel for the appellant has argued that the
appel l ant was enpl oyed as an enbroiderer and that it is a skilled job
and he used to earn [pic]4500/- per nonth. Further, he is entitled to
compensation against |loss of future prospects in incone and that the
compensati on under the head of ’'pain and suffering should not be |ess
than [pic]2 lacs as the permanent disability is 70% and that his
marri age prospects have been greatly dininished because of the
acci dent and he shoul d be awarded conpensati on under the head, 'Iloss
of marriage prospects’ as well. It was also contended that the High
Court was not justified in not awarding conmpensation for the |oss of
earning for at least 3 nmonths during the appellant’s treatnment period.
Further, on the point of interest, it was contended that the High
Court should have enhanced the rate of interest from 7% to 9% per
annum

8. We have heard the rival |egal contentions advanced on behalf of
the parties. In our considered view, the appellant is entitled to be
awar ded conpensation based on the wages for a skilled worker, as he is
an enbroi derer and the same cannot be considered as an unskilled work.
The mini mum wages in Delhi for a skilled worker as on 01.08.2005 was
[ pic] 3589.90/- per nonth. The appellant has clained that he was
ear ni ng [pic]4,500/- per nmonth from his wor k as an



enbroiderer. We will accept his claimas it is not practical to expect
a worker in the unorgani zed sector to provide docunmentary evidence of
his nonthly income as per decision of this Court in the case of
Ramachandrappa v. Manager, Royal Sundaram Alliance Insurance Conpany
Limted [1], wherein it was held as under: -

"13. In the instant case, it is not in dispute that the
appel I ant was aged about 35 years and was working as a coolie
and was earning Rs. 4500/- per nmonth at the tinme of the
accident. This claimis reduced by the Tribunal to a sum of
Rs. 3000/- only on the assunption that the wages of a
| abourer during the relevant period viz. in the year 2004,
was Rs. 100/- per day. This assunption in our view has no
basis. Before the Tribunal, though the Insurance Conpany was
served, it did not choose to appear before the court nor did
it repudiate the claimof the claimant. Therefore, there was
no reason for the Tribunal to have reduced the claim of the
claimant and determnmined the nonthly earning to be a sumof Rs
3000/ - per nmonth. Secondly, the appellant was working as a
coolie and therefore, we cannot expect him to produce any
docunentary evidence to substantiate his claim In the
absence of any other evidence contrary to the claim nade by
the claimant, in our view, in the facts of the present case,
the Tribunal shoul d have accepted the claimof the clainmnt.

14. W hasten to add that in all cases and in al |
circunstances, the Tribunal need not accept the claimof the
claimant in the absence of supporting material. It depends on

the facts of each case. In a given case, if the claimnmade is
so exorbitant or if the claim nmade is contrary to ground
realities, the Tribunal may not accept the claim and rmay
proceed to deternmine the possible incone by resorting to sone
guesswor k, which nay include the ground realities prevailing
at the relevant point of tine.

15. In the present case, the appellant was working as a
coolie and in and around the date of the accident, the wage
of a | abourer was between Rs. 100/- to Rs 150/-
per day or Rs. 4500/- per month. In our view, the claim was
honest and bona fide and, therefore, there was no reason for
the Tribunal to have reduced the nonthly earning of the
appel lant from Rs. 4500/- to Rs. 3000/- per
month. We, therefore, accept his statenent that his nonthly
earning was Rs. 4500/-."

Thus, in the present case, a nonthly incone of [ pi c] 4, 500/ -
as claimed by the appellant for his work as an enbroiderer is
reflective of ground realities and is not exorbitant by any standard
and in the interest of justice, we should accept his claim Further,
he was al so not cross-exam ned on the aspect of the nature of his work
as an enbroi derer and both the Tribunal and the H gh Court have erred
in holding that the appellant’s work was of an unskilled nature.

9. 'Loss of future prospects’ should be added to this amunt as it
cannot be accepted that an enbroiderer wll not have a future
increment in incone. As per the case of Sarla Verma & Os. v. Delh

Transport Corporation & Anr.[2], keeping in mnd the young age of the
appel lant, he is entitled to 50% of his inconme as future increase in
incone ([pic]4,500/- + 2250/- = [pic]6750/-). W wll apply a
mul tiplier of 18 as taken by the Hi gh Court in the inpugned judgnent
and as per Sarla Verma's case (supra). The appellant’s pernanent
disability and | oss of earning capacity was assessed at 70% and we



will not interfere with that. Hence, the total amount of conpensation
due to |l oss of earning capacity along with future prospects in income
will come to [ pic] 10, 20,600/ -[[pic] 6,750 x 70/100 x 12
x 18].

10. Further, in the case of Raj Kumar v. Ajay Kumar & Anr.[3], this
Court has succinctly explained the guidelines and heads for awarding
compensation in cases of disability due to a motor accident. The
rel evant paragraphs are extracted bel ow

"6. The heads under which conpensation is awarded in persona
injury cases are the foll ow ng:
Pecuni ary danmages (Speci al danages)
(i) Expenses relating to treatnent, hospitalisation, nedicines,
transportation, nourishing food, and m scel | aneous expenditure.
(ii) Loss of earnings (and other gains) which the injured woul d
have nmade had he not been injured, conprising:

(a) Loss of earning during the period of treatnent;

(b) Loss of future earnings on account of permanent

disability.
(iii) Future medi cal expenses.
Non- pecuni ary danmages (CGeneral damages)
(iv) Damages for pain, suffering and trauma as a consequence of
the injuries.
(v) Loss of amenities (and/or |oss of prospects of marriage).
(vi) Loss of expectation of Ilife (shortening of nor nal
| ongevity).
In routine personal injury cases, conpensation will be awarded
only under heads (i), (ii)(a) and (iv). It is only in serious
cases of injury, where there is specific mnedical evidence
corroborating the evidence of the claimnt, that conpensation
will be granted under any of the heads (ii)(b), (iii), (v) and
(vi) relating to loss of future earnings on account of
permanent disability, future medical expenses, | oss of
anenities (and/or |1oss of prospects of marriage) and |oss of
expectation of life.

7. Assessnent of pecuniary danmages under Item (i) and under
Item(ii)(a) do not pose nmuch difficulty as they involve
rei mbursenment of actuals and are easily ascertainable from the
evi dence. Award under the head of future medical expenses-Iltem
(iii)-depends upon specific nedical evidence regarding need for
further treatnent and cost thereof. Assessnent of non-pecuniary
damages-Itens (iv), (v) and (vi)-involves determ nation of |unp
sum amounts with reference to circunmstances such as age, nature
of injury/deprivation/disability suffered by the clainmant and

the effect thereof on the future life of the clainmant.
Deci sions of this Court and the Hi gh Courts contain necessary
gui delines for award under these heads, if necessary. What

usual |y poses sone difficulty is the assessnment of the | oss of
future earnings on account of per manent disability-1tem

(ii)(a)."

11. The appellant has further contended that he should be awarded
conpensation for loss of income suffered during the period of
treatnment i.e. 26.10.2005 to 10.12.2005. As the accident took place on
28.09. 2005, this cones to a period of around 3 nonths. Keeping in view
the principles espoused in the aforesaid judgnent, we hereby award an

anount of [pic]13,500/- for this period ([pic]l4,500 x 3) taking
the nonthly incone of [ pic]4,500/-, thus, bringing the total
conpensation under the br oad head of | oss of i nconme to

[ pi ] 10, 34, 100/ - .

12. Now, we will assess the conmpensation awarded under the other



heads. Wth respect to nedical expenses, attendant charges and
conveyance charges, as well as possible future nmedical costs, we wll
award a total sum of [pic]75,000/- as he has suffered pernmanent
disability due to anputation of his right leg. The appellant will need
assistance in order to travel and nove around, and regular check-ups
and will nost likely use a crutch to walk, all of which wll incur
expenses. On the point of loss of marriage prospects, we feel that
it is a mpjor loss, keeping in nmind the young age of the appellant and
the H gh Court has gravely erred in not awardi ng adequate conpensation
separately under this head and instead clubbed it wunder ’'loss of
future enjoynent of life and 'pain and suffering’. W thereby award
[ pic] 75,000/ - towards |oss of marriage prospects. Further, as per the
case of Govind Yadav v. New India Insurance Co. Ltd.[4], wherein the
appel l ant suffered anputation of the leg, this Court awarded a sum of

[pic]1,50,000/- towards 'pain and suffering’ caused due to
anputation of the leg. Therefore, towards 'nental agony and pain and
suffering’, we award a sumof [pic]l,50,000/- as the appellant has
suf fered tremendously due to the accident in terms of the pain and
suffering involved in the anputation. Loss of a Ilinb causes a
profusion of distress and the appellant has to deal with the same for
the rest of his life. W feel it is justified to award the aforesaid
anount under this head as he might have to deal wth discrimnation
and stigma in society due to the fact that he is an anputee.

13. Further, it is necessary to award an anmount under the head of
"loss of anenities’ also as the appellant will definitely deal wth
| oss of future anenities as he has lost a leg due to the accident. The
injury has permanently disabled the appellant, thereby reducing his

enjoynment of life and the full pursuit of all the activities he
engaged in prior to the accident. W thereby award a sum of
[pic]1,00,000/- towards ’'loss of anenities’. Al ong with t he

compensati on under conventional heads, the appellant is also entitled
to costs of litigation as per the legal principle laid down in the
case of Dr. Balram Prasad v. Dr. Kunal Saha & Os.[5] Therefore, under
this head, we find it just and proper to award [ pi c] 25, 000/ - towards
costs of litigation.

14. Thus, the total conpensation, the appellant is entitled to is
gi ven hereunder:

| Head of conpensation | Amount
| Loss of incone:
| Loss of earning capacity
| and future prospects of
| i ncone +
| Loss of earnings during
| period of treatnent
| Medi cal expenses,
| att endant and conveyance

I
| [ pi c] 10, 20,600/- +
I
I
I
I
|
| costs and future nedical |
I
I
I
I
I
I
I
I

[p
[ pi c] 13,500/ - =
[ pi c] 10, 34, 100/ -

[ pi c] 75, 000/ -

| costs

| Loss of marriage prospects
I
| Mental agony, pain and
| suf fering

| Loss of anenities

| Cost of litigation

| Total conpensation

[ pi c] 75, 000/ -
[ pic]1,50,000/-
[ pi c] 1, 00, 000/ -

[ pi c] 25, 000/ -
[ pi c] 14, 59, 100/ -

15. Furt her, as per the case of Municipal Corporation of Delhi wv.
Uphaar Tragedy Victinms Association & Os.[6], we find it just and



proper to increase the interest awarded from 7% to 9% per annum
Hence, the total conpensation the appellant is entitled to is
[ pic]14,59,100/- along with 9% interest per annumfromthe date of the
accident till the date of realization.

16. The I nsurance Conpany is directed to deposit 50% of the awarded
anount with proportionate interest within four weeks fromthe date of
recei pt of a copy of this order, after deducting the anount if already
paid, in any of the Nationalized Bank of the choice of the appellant
for a period of 3 years. During the said period, if he wants to
withdraw a portion or entire deposited anmount for his personal or any
ot her expenses, including devel opnent of his asset, then he is at
liberty to file application before the Tribunal for release of the
deposited anmount, which may be considered by it and pass appropriate
order in this regard.

The rest of 50% amount awarded with proportionate interest shal
be paid to the appellant/claimant by way of a demand draft within four
weeks. The Insurance Conpany is further directed to submit conpliance
report before this court within six weeks.

17. The appeal is accordingly al | owed. No costs.

o
[ SUDHANSU JYOTI MJKHOPADHAYA]
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The appeal is allowed in terms of the signed judgnent.

| (Neetu Khaj uria) | (S.S. R Krishna)

| Sr. P. A | Court Master
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