| TEM NO. 1B- For Judgnent COURT NO. 12 SECTI ON | VA

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NO(s). OF 6105 OF 2012
(Arising out of SLP(C) No.16416 of 2011)
MANGAL AMUSEMENT PARK(P) LTD. AND ANR Appel I ant (s)
VERSUS

STATE OF M P. AND OTHERS Respondent (s)
Date: 28.08.2012 This appeal was called on for judgnent today.
For Appellant(s)

M. Rahul Kaushik, Adv.

For Respondent (s)
M. Sanjay Kapur, Adv.

Ms. Vibha Datta Makhija, Adv.

Hon’ ble M. Justice H L. Gokhale pronounced the judgnent of
Bench conprising Hon'ble M. Justice Surinder Singh Njjar and
Lor dshi p.

Leave granted.

The appeal is dismissed in ternms of the signed judgnent.

(Sukhbir Paul Kaur) (I'ndu Bal a Kapur)

Court Master Court Master

(Si gned Reportabl e Judgnent is placed on the file)

Reportabl e
I N THE SUPREME COURT CF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cvil Appeal No. 6105 OF 2012
(Arising out of SLP No. 16416 OF 2011)

Mangal Anusenent Park (P) Ltd. & Anr. .. Appel l ants

Ver sus

State of Madhya Pradesh & Ot hers .. Respondent s

J UDGEMMENT

t he
H s



H. L. Gokhal e J.
Leave granted.

2. This appeal by special |eave seeks to challenge the judgnent
and order dated 19.5.2011 rendered by a Division Bench of the Mudhya
Pradesh Hi gh Court dismissing the Wit Petition bearing No.5698/ 2008 filed
by the appellants herein. The said petition sought to challenge the change
of land-use from’comercial’ to a 'regional park’ of a parcel of Iand
whi ch had been allotted to the appellants in the town planning schene of
I ndore, and also the decision of the State Governnent that the concerned
land be utilized only after inviting fresh tenders.

3. The first appellant herein is a Conpany registered under the
provi sions of the Conpanies Act, 1956, and the second appellant is its
Managi ng Director. The respondent No.1 to this appeal is the State of
Madhya Pradesh through its Principal Secretary, Departnment of Housing and
Envi ronment, Bhopal, whereas the respondent No.2 is the Director of Town
and Country Pl anning of Madhya Pradesh. The third respondent to this
appeal is |Indore Development Authority ("IDA" for short) through its
Chai rman, whereas the fourth respondent is the sane Authority through its
Chi ef Executive Oficer. Shri Ranjit Kumar, |earned senior counsel has
appeared for the appellants. Shri Vikas Singh, |earned senior counsel has
appeared for the first tw respondents, and M. Vibha Datta-Mkhija,
| earned counsel has appeared for respondent no.3 and 4.

Facts leading to this appeal:-

4, Duri ng Novenber 1991 to February 1992, |IDA floated tenders through
advertisements for setting up of an anusenent park on a parcel of Iland
owned by it situated in village Bhanori-Dubey. The concerned I and
admeasur ed about seven acres conprising of survey nos. 91 part, 92/1,
93/1, 93/2, 94/1, 94/2, 95/1, 95/2, 96/1, 96/2, 152, 155 part, 157, 159,
160, 162, 163, 164 part, 165 part and 166 part and was situated wthin
Schene No. 54. There is no dispute that wunder the then subsi sting
Devel opment Plan the designated |and-use of these survey nos. was
"conmercial’. It is the case of the appellants that though they applied in
pursuance to the advertisenent, and though the appellants were the nost
eligible, IDA arbitrarily del ayed the acceptance of their tender. This led
the appellants to file an earlier wit petition in the H gh Court of Mdhya
Pradesh bearing M P. No.313/1992 which was allowed by the H gh Court.
Consequently, the appellants were allotted this parcel of land for the
establishment of a Children’ s amusement park.

5. Accordingly, IDA granted a license to the appellants, the
terms and conditions of which were as follows: -
" LI CENSE
(FOR AMUSEMENT CENTRE)
Dated 6.5.1994

This license is granted to Shri Ranesh Mangal son of Shri Mani kchand Manga
age 48 years, resident of 8/ 2, New Pal asia, Indore, Managing Director, Ms

Mangal Anusenent Park Pvt. Ltd., |Indore, by the Indore Devel opnent
Aut hority Indore (MP.). Terns and conditions of this license shall be as
foll ows: -

TERVMS AND CONDI TI ONS: -

The | and neasuring 7 acres is given to Ms Mangal Anusenent Park Pvt. Ltd.
(hereinafter called the 'Licensee vide letter No.4179 dated 4.4.1994 on
license by the Indore Devel opment Authority initially for a period of 15

years. The licensee will have to develop inside infrastructure such as
pat h-ways, roads, boundary walls, land installation of rides and ganes etc.
at his own cost as approved by the Authority. Construction of Food &

Beverage's Centres, Kiosks, Shops, Adninistrative building, toilet shal
al so be permissible as per requirenent.

2. The period of |license shall commrence fromthe date of activation of
the park or 18 nonths fromthe date of giving possession, whichever is



earlier.

3. The period of conpletion of the project shall be 24 nonths
(inclusive of Monsoon season) fromthe date of handing over the possession
of the said land. Failing which, the license may be ternminated, forfeiting
t he Earnest Money and other paynents, if any, by the Authority.

4. The advance license fee shall be payable annually before first of
June. In case, the licensee fails to pay the fee on or before the due
date, an interest at the rate of 18% per annum shall be charged for period
defaulted. The interest shall be calculated on the license fee itself for
full cal endar nonth.

5. In addition to the license fee, an anpbunt equal to 25% of the entry
fee will be charged by the I.D.A. and has to be paid by the |licensee by
10t h of next nonth.

6. Earnest Mney of Rs.1,00,000/- has been kept wth |.D.A and no
interest shall be given on the amount of Earnest Mney. This anmount shal
be adjusted towards license fee 1,81,000.00 (Rs. One Lac eighty thousand
only) per year on conm ssion of the project.

7. The Authority or an officer authorized in this behalf shall have
the power to exam ne the accounts of collection of entry fee, as and when
deenmed fit. The Authority may further regulate the node of collection of

entry fee. The duty of collection of entry fee will rest on the licensee
hi msel f.

8. The license may be renewed for further period of 15 years by
enhancing the Ilicense fee, nmaxinum by 40% and thereafter at such a

percentage as may be decided by the Authority.

9. Bank Guarantee of Rs.5,00,000/- (Rs. Five lacs only) given by the
Iicensee shall be redeened after three conplete years from the date of
activation of the anusenment park

10. The rides, ganmes etc. should be bought from the suppliers
manuf acturing these in India indigenously.

11. At | east one roller coaster, one ferries wheel and bay train, one
set of merry cups, one Colunbus and one teleconbat nust be erected wth
ot her rides.

12. The conpl ete anusenment centre shall be operated and managed by the
I'icensee hinself at his own cost and responsibilities.

13. In the event of any increase or decrease in the area on physica
measurenent, the license fee shall be subject to the increase or decrease
proportionately.

14. In the event of violation of any of the terms and conditions
menti oned herei nabove, on the part of the licensee, the decision of the
Chai rman, | ndore Devel opnent Authority shall be final

15. Land for which licnese is granted is marked in green colour
in.......... pl an.

S| GNATURE OF LI CENSEE"

6. It is the case of the appellants that they submitted the
pl ans, maps and draw ngs for necessary construction, and thereafter started
usi ng the concerned parcel of |and as anusenent park

7. It so transpired that sonmetinme in Decenber 1999, respondent
nos.1 and 2 i.e. the State and the Town Planning Dept. initiated the
process of nodification of the Devel opnent Plan. In that process it was

proposed to change the user of this parcel of Jland from ’'comercial’ to



"regional park’ (i.e. a green area). The Chairman of | DA however, wote in
that context to the respondent nos.1 and 2 on 7.12.1999 that such a change
was not desirable, since the use of the concerned | and was already secured
for a specified purpose in the nmaster plan. The State Govt. however
proceeded to issue a notification on 9.3.2001 under Section 23-A (2) of
Madhya Pradesh Nagar Tatha Gram Nivesh Adhiniyam 1973 (M P. Act for short)
proposi ng the change of the |and-use from’'comercial’ to ’'regional park’
and inviting objections thereto. The appellants did raise objections
against the proposed nodification which were heard by the Principa
Secretary to the Govt. of Madhya Pradesh on 23.8.2001

8. It is the case of the appellants that they wanted to put up
a banquet hall and an amusenent club on this parcel of land, and therefore
sought the requisite permission fromIDA. IDA in fact passed a resolution

bearing No. 133 on 8.5.2003 recommendi ng grant of such perm ssion though
subject to the conditions nentioned therein. The Chief Executive Oficer
of IDA accordingly wote to the Principal Secretary of the Mdhya Pradesh
Govt. on 27.5.2003 for grant of this perm ssion, and consequently for the
increase in the license fee. The State GCovt. however wote back on
23.9.2003 declining the request, and asking IDA to invite the tenders
afresh for the re-allotment of the plot (the appellants however contend
that there is a contrary note on the files of the respondents dated

29. 9. 2003 recomending the proposed use). That apart, wultimately the
Madhya Pradesh Covt. issued the notification approving the change in the
| and-use from’comrercial’ to a 'regional park’ on 19.11.2003. It is this

letter dated 23.9.2003 and notification dated 19.11.2003 which wer e
chal  enged by the appellants by filing Wit Petition No.5698/2008 in the
H gh Court of Madhya Pradesh

9. This letter dated 23.9. 2003 reads as fol |l ows: -
" M P. Gover nnent
Housi ng and Environnment Depart nent

M ni stry
Letter No.H 3-107/3/32 Bhopal Dat e 23.09. 2003
To,
The Chi ef Executive Oficer
I ndore Devel oprment Authority
I ndore, MP.
Sub: Regardi ng grant of pernission to Mangal Anusenent Park Pvt. Ltd.

for the construction of Amusenent O ub, Banquet Hall on the land allotted
under plan No.54 of the Indore Devel opnent Authority.

Ref : Your letter No.6314 dated 23.05.03.
Pl ease take reference of the letter referred above, by which Authority had

sought permission from Govt. for proposal on land allotted by Authority on
| ease 1994.

It has been established fromthe docunents nade available by the Authority
that proceedings by the Authority have not been in accordance wth the
rules and there has been lack of transparency. Therefore, it is not
possible to give perm ssion on this proposal of Authority.

It is directed to Authority that it utilize the land in question only after
i ssuing fresh notification inviting tenders.

Sd/ -
I'llegible
23.09.03
(C. C. Padiyar)
Under Secretary

M P. Govt.



Housi ng and Environmental Departnent”

10. The notification dated 19.11. 2003 reads as fol | ows: -

"HOUSI NG & ENVI RONMENT DEPARTMENT
Val | abh Bhawan, Bhopal

Bhopal dated 19th Novenber, 2003.

No. F- 3-47-0000-32 - The State Government vide its Notification No.F-3-47-
2000- 32 dated 9th March, 2001 issued under Section 23(A) (2) of the Mudhya
Pradesh U ban and Rural Act, 1973 (Act No.23/1973) had proposed certain
nmodi fications in public interests. Thereafter notices to the above effect
were al so published in 2 | eading newspapers on 15th ad 16th Mrch, 2001

Through said notice, Objections were invited fromthe aggrieved persons and

ultimately 4 objections were received jointly and individually. Thereafter
obj ectors of the said objections were heard on 3.8.2001 and 23.8.2001 and
their objections were considered and were finally rejected. Thereafter

Department sought an opinion fromthe Minicipal Corporation of Indore on
the proposed nodification and the Minicipal Corporation has granted its No
bj ection vide letter dated 1st June, 2001

(2) In the prenises aforesaid, State Government hereby confirms
nmodi fication of the followi ng | ands of Village Bhanori Dubey, I ndore, as
described in Schedule A" hereunder, according to wuser prescribed in the
I ndore Devel opment schene, 1991. It is further informed that this
nodi fication wll be an integrated part of the Approved I ndore
Devel opnent Schenme, 1991 as well as Draft Devel opnent Schene, 2011

SCHEDULE ' A

Land use nodification of 18.222 Hectares and 17.931 Hectares situated in
Vil | age Bhanori Dubey under |ndore Devel opnent Scheme, 1991-

| Sr. | Survey | Area (In |Land user | Change | and|
| No. | No. | Hect) . | prescribed |use |
| | | [in the | |
[ [ [ | I ndore [ [
| | | | Devel opnent | |
I I I | Schene I I
| (1) | (2) | (3) | (4) | (5) I
| 1. | 257 & 259|9. 134 | Regi onal | Commrer ci al |
| | | | Park | |
| 2. | 258 part |0.113 [- " - | " [
I I I I I I
| | 260 | 1. 000 |- " - | " |
| 3. | 261 | 1. 295 [- " - | " |
| 4. | 262 | 1. 474 [- " - | " |
| 5. | 264 | 0. 522 [- " - | " |
| 6. | 265 | 2. 429 [- " - | " [
| 7. | 265 part | 2.255 |- " - | " |
I I | 18.222 | I I
| 8. |91 part |0.713 | Regi onal | Commer ci al

I I I | Par k I I
| 9. |92/ 1 | 0. 429 [- " - | " |
| 10. | 92/ 2 | 0. 425 [- " - | " [
| 11. | 93/ 1 | 1. 060 |- " - | " |
| 12. | 93/ 2 | 1. 064 |- " - | " |
| 13. |94/ 1 | 0. 235 |- " - | " |
| 14. | 94/ 2 | 0. 235 [- " - | " |
| 15. |95/ 1 | 0.219 [- " - | " |
| 16. | 95/ 2 | 0. 223 [- " - | " [
| 17. | 96/ 1 | 0. 117 |- " - | " |
| 18. | 96/ 2 | 0.117 [- " - | " |
| 19. | 152 | 0.174 [- " - | " |
| 20. | 155 part | 0. 267 [- " - | " |
| 21. | 157 | 0. 186 [- " - | " |



| 22. | 159 | 0. 344 [- " - [ " [
| 23. | 160 | 0. 360 [- " - | " [
| 24. | 161 | 0.170 [- " - | " [
| 25. | 162 | 8. 259 | Commercial | Regi onal [
I I I I | Park I
| 26. | 163 | 1. 967 [- " - [ " [
| 27. | 164 part |0.607 [- " - | " [
| 28. | 165 part |0.534 [- " - | " [
| 29. | 166 part |0.226 [- " - | " [
I I |17.931 | I I

In the name of and by Order of Governor

Shi vanand Dubey,

Deputy Secretary"”

11. The appel |l ants point out that thereafter also the stand of

I DA was different fromthat of the concerned departnent as reflected in the
Not esheet of | DA dated 3.2.2005. Yet, wultimtely it accepted the view
point of the State Govt., and issued a show cause notice to the appellants
on 8.1.2007 alleging various breaches of the terns and conditions of

allotnent. 1In para 7 and 8 thereof, it was alleged as follows: -

"7. You have not taken action to establish Children’s Amusement Park on
the land allotted violating conditions of |icense. Half of the land is
still undevel oped, vacant and without any wuse given after 12 years of
al | ot ment .

8. Application for the construction of Anusenent C ub, Banquet Hall on

the land allotted, given by you establishes that you do not want to run
activities relating to Children's Anusenent Park on the land allotted."

The appellants were, therefore, asked to show cause as to why the
license of land allotted to them shoul d not be cancell ed.

12. It is the further case of the appellants that although this
show cause notice was issued on 8.1.2007, the Chairman of |IDA once again
wote to the Govt. on 29.11.2007 asking it to retain the land-use of this
particul ar parcel of |land as commercial. The State Govt. however proceeded
to bring the nodification into force with effect from 1. 1. 2008. It is at
this stage that the above wit petition No. 5698 of 2008 was filed with the
foll owi ng prayers: -

(a) to strike down Section 23-A of Madhya Pradesh Nagar Tatha G am
Ni vesh Adhi ni yam 1973 (whi ch prayer was however not pressed),

(b) to quash the notification dated 19.11.2003, and

(c) to quash Govt.’'s letter dated 23.9.2003 (which prayer was added
| ater on).

13. Contentions of the rival parties

The principle subm ssion of the appellants was three-fold:-

(a) the docunent of allotnent of the concerned parcel of land to
the appellants was a docunent of |ease and not sinply a license, and that
the appellants were entitled to the renewal thereof,

(b) the appell ants had nade good investnent onto the concerned
parcel of land, and they had their legitinate expectations. Consequent |y,
the respondents were bound by the doctrine of prom ssory estoppel to renew
the al | ot ment,

And

(c) the decision to change the | and-use was a malafide one for
the benefit of another party which had its parcel of land in the vicinity,



where the | and-use was changed fromthe previous one which was ’'regiona
park’, to 'comrercial’. The change of use of land of the parcel allotted
to the appellants was effected to set off the resultant reduction in green
area, and to justify the change of |and-use of the parcel of land allotted
to the other party.

14. The petition was opposed by respondent nos. 1 and 2 on the
one hand, and by respondents no.3 and 4 by filing their replies. They
contended principally as follows: -

(a) the concerned docunent of allotnent was clearly a docunent of
license, and not that of lease. |In any case, by that tine the period of
Iicense having expired after the | apse of 15 years, the appellants did not
have any case for renewal particularly when they had not put to use half of
the land for the purpose for which it was allotted, and when in fact they
wanted to use it for another purpose by putting up a banquet hall therein.

(b) I nasmuch as, the docunent of allotnment was a license which was
valid only for 15 years, there was no question of the appellants having a
legitimate expectation for a renewal beyond 15 years. The respondents had
not prom sed any such renewal to the appellants to enable themto avail of
the doctrine of pronissory estoppel

(c) The nodification in the developnment plan was effected after
considering all relevant factors and not for obliging anybody. No nmateria
in support of their allegation had been produced by the appellants. The
change was effected after follow ng the due process of law, viz. inviting
suggesti ons and objections, and hearing the concerned parties. The change
cannot be faulted on that count either.

15. The petition was heard by a Division Bench of the Mdhya
Pradesh Hi gh Court which dism ssed the same by its judgnent and order dated
19.5.2011, after hearing the counsel for all the parties. This judgnment is
under challenge in the present appeal

16. Consi deration of the rival subm ssions

The principle question to be considered is as to whether the
docunent of allotnent of land dated 6.5.1994 was in any way a lease or a
license. As far as a |lease is concerned, Section 105 of the Transfer of
Property Act, 1882, defines it as follows:-

"105. Lease defined.- A lease of imoveable property is a transfer
of a right to enjoy such property, nade for a certain time, express or
inplied, or in perpetuity, in consideration of a price paid or prom sed, or
of noney, a share of crops, service or any other thing of value, to be
rendered periodically or on specified occasions to the transferor by the
transferee, who accepts the transfer on such terns.

Lessor, lessee, premium and rent defined. - The transferor is
called the lessor, the transferee is called the | essee, the price is called
the premium and the noney, share, service or other thing to be so rendered
is called the rent."

As far as a license is concerned, the sanme is defined under Section 52 of
the I ndi an Easenents Act, 1882, as foll ows: -

"52. "License" defined. - Wiere one person grants to another, or to
a definite nunber of other persons, a right to do, in or upon the imovable
property of the grantor, sonething which would, in the absence of such

right, be unlawful, and such right does not anount to an easement or an
interest in the property, the right is called a license."

Fromthese two definitions it is clear that a lease is not a nere
contract but envisages and transfers an interest in the dem sed property

creating a right in favour of the lessee in rem As against that a |icense
only makes an action |awful which without it would be wunlawful, but does
not transfer any interest in favour of the Ilicensee in respect of the

property.



17. The issue concerning the distinction between |[|ease and
Iicense cane up for consideration before this court in Associated Hotels of
India vs. R N Kapoor reported in AIR 1959 SC 1262. In para 27 of his
j udgnent, Subba Rao,J. (as he then was) observed therein as follows wth
respect to |ease: -

27. There is a marked distinction between a lease and a
Iicense. Section 105 of the Transfer of Property Act defines a |ease of
i movabl e property as a transfer of a right to enjoy such property nade for
a certain tine in consideration for a price paid or promi sed. Under Section
108 of the said Act, the lessee is entitled to be put in possession of the
property. A lease is therefore a transfer of an interest in land. The
interest transferred is called the |easehold interest. The |Ilessor parts
with his right to enjoy the property during the termof the lease, and it
follows fromit that the | essee gets that right to the exclusion of the
| essor..... "

Thereafter, the | earned Judge referred to the definition of license, then
observed as foll ows: -

"Under the aforesaid section, if a docunent gives only a right to
use the property in a particular way or wunder certain terns while it
remai ns in possession and control of the owner thereof, it wll be a
Iicense. The | egal possession, therefore, continues to be with the owner of
the property, but the licensee is pernmtted to make use of the prem ses for
a particular purpose. But for the permssion, his occupation would be
unlawful . It does not create in his favour any estate or interest in the
property. There is, therefore, clear distinction between the two concepts.
The dividing line is clear though sonmetimes it becomes very thin or even
blurred. ™

18. Subba Rao, J., thereafter referred to the judgnents of Court
of Appeal in Errington V. Errington, 1952-1 Al ER 149, and Cobb V. Lane,
1952-1 Al ER 1199, and then observed as foll ows: -

"The following propositions may, therefore, be taken as well-
established : (1) To ascertain whether a docunment <creates a |license or
| ease, the substance of the docunment nust be preferred to the form (2) the
real test is the intention of the parties - whether they intended to create
a lease or alicense; (3) if the docunent creates an interest in the
property, it is a lease; but, if it only permts another to make use of the

property, of which the |egal possession continues with the owner, it is a
license; and (4) if under the docunment a party gets exclusive possession of
the property, prima facie, he is considered to be a tenant; but

circunstances may be established which negative the intention to create a
| ease. "

These propositions have been quoted with approval subsequently by a
bench of three Judges in Konchanda Ramanurty Subudhi (dead) V. Gopinath
Nai k and Ors. reported in AIR 1968 SC 919, and in Capt. B.V. D Souza W.
Antoni o Fausto Fernandes reported in AIR 1989 SC 1816.

19. (i) Havi ng seen this legal position, we nmay now exanm ne the
submi ssions of the rival parties. It was submitted by Shri Ranjit Kumar,
| earned senior counsel that, it has to be noted that though the docunent of
allotnment states that the license is granted initially for a period of 15
years, clause 8 thereof adds that it nay be renewed for a further period of
15 years by enhancing the license fee maximum by 40% and thereafter at
such a percentage as nmay be decided by the authority. This indicated the
perm ssion to the allottee to remain on the concerned parcel of land for a
period of 30 years and nore, and should therefore be construed as «creating
an interest in the parcel of |and. Therefore, in his submssion the
docunment of allotment created a | ease, and renewal thereof was a matter of
formality, and the | DA was bound to renew the docunent. He referred to the
judgnent of this Court in Sudhir Kumar & Ors. vs. Baldev Krishna Thapar &
Os. reported in 1969 (3) SCC 611 to submt that a |essor cannot wthhold



his consent for renewal unreasonably.

(i) Shri Vi kas Singh, |earned senior counsel appearing for | DA and M.
Vi bha Datta-Makhija, |earned counsel for the State Govt. subnitted on the
other hand that the possession of the allottee was nerely a perm ssive one,
and that it was not exclusive to warrant an inference of creation of an
interest. In their view, the docunent of allotnent when read in the
entirety nakes it very clear that it was a license and not a | ease.

20. In the instant case, if we peruse the docunent of allotnent,
the following facts are noticed: -

(1) The first clause does provide that the land is given on
license initially for a period of 15 years, and clause 8 does |ay down that
the license may be renewed for a further period of 15 years by enhancing
the license fee nmaxi rum by 40% and thereafter at such a percentage as nay
be decided by the Authority. W nust, however, as well note the other
provisions in the docurment of allotment and their effect.

(i) In the instant case, the docunent of allotnment is called a
"license’, and the allottee is called a 'licensee’. In the very first
clause, it is stated that the concerned parcel of land is given on |I|icense,
and clause 4 refers to the amount payable by the licensee as the |Iicense

fee which is to be paid annually before the first of June.

(i) Clause 11 of the docunent requires the licensee to provide the
specified ganes and rides in the amusenent park. Not only that but clause
10 further requires that the rides, ganes etc. should be bought from the
suppliers manufacturing themin India indigenously.

(iv) Clause 7 authorises IDA to regulate the node of collection of entry
fee, and clause 5 provides that the anobunt equal to 25% of the entry fee
will be charged by the IDA in addition to the |license fee. Clause 7

further provides that the Authority (i.e IDA) or the officer authorised by
the Authority will have the power to examine the accounts of collection of
entry fee, as and when deened fit.

21. It must also be noted that the concerned document has to be
read as a whole, and when we see the above clauses together, it becones
clear that |IDA retained conplete control over the concerned parcel of |and.
The manner in which the facilities in the anusenment park were to be
enj oyed was conpletely controlled by the IDA. The IDA decided as to what

games and rides were to be provided. It also laid down as to from which
suppliers these ganmes and rides were to be purchased. I DA further
regul ated the node of collection of entry fee, and had the right to exam ne
the accounts of collection thereof as and when it deenmed fit. Over and
above, C ause 14 of the docunment specifically provided that in the event of
viol ation of any of these terns and conditions on the part of the |icensee,
the decision of the Chairman of IDA will be final, indicating the right of
IDA to termnate the license in the event of such a contingency. Qbvi ousl y

when all these clauses are seen together, it becones clear that there was
no excl usi ve possessi on handed over to the appellants. Thus, the docunent
of allotrment nerely granted a pernission to use the concerned parcel of
land in a particular manner, and wthout <creating any interest therein.
Hence, if we apply the tests which have been laid down by this court way
back in the year 1959 (and foll owed subsequently) the docunent will have to
read as granting a license, and not a | ease.

22. The appellants had challenged t he legality of t he
letter/order dated 23.9.2003 issued by the State Governnent to the |DA
That letter/order while declining the proposal of IDA to permt the
anusenent club and Banquet Hall proposed by the appellant, directed the |DA
to utilize the land in question after issuing fresh notification inviting

tenders. It was subnmitted that the IDA was in fact, favourably inclined to
consider the proposal of the appellants, and the said | etter/order
indicated mala fides on the part of the State Govt. It was further

submitted that |1 DA was a body corporate under Section 39 of the MP. Act,



and t hough section 73 enpowers the State Government to give directions in
matters of policy, this power cannot be exercised to give the directions of

the kind contained in the letter dated 23.9.2003. In this connection it
was contended that assuming that the letter may not be found to be vitiated
by reason of malice on fact, but still it can be held to be invalid if the

same had been issued for unauthorized purpose as it would amount to nalice
inlaw. Reliance was placed in this behalf on the proposition in paragraph
40 of the judgnment of this Court in Punjab State Electricity Board Ltd. Vs.
Zora singh and Os. Reported in 2005 (6) SCC 776

23. In our view, the appellants have tried to mmke nuch ado
about the stand which the I DA took on earlier occasions in favour of the
appellants. One has to recognise that where different authorities are
dealing with a particular subject, it is quite possible that on sone
occasions, they may take a stand different from each other, though
ultimately it is the decision of the conpetent authority which matters, and
it cannot be tainted with mala fides nerely on that count. The follow ng
observations of this Court in para 35 of Jasbir Singh Chhabra & O's. vs.
State of Punjab reported in 2010 (4) SCC 192 are instructive in this
behal f: -

"35. It nust always be renenbered that in a denocratic polity Ilike
ours, the functions of the Governnent are carried out by different
individuals at different |levels. The issues and policy matters which are
required to be decided by the Governnent are dealt wth by severa
functionaries sone of whommay record notings on the files favouring a
particul ar person or group of persons. Someone may suggest a particular
line of action, which may not be conducive to public interest and others
may suggest adoption of a different nbde in larger public interest.
However, the final decisionis required to be taken by the designated
authority keeping in view the larger public interest. The notings recorded
in the files cannot be nade basis for recording a finding that the ultimate
deci sion taken by the Government is tainted by nmalafides or is influenced
by extraneous considerations......

24. The Hi gh Court has held in para 23 of the inpugned judgnent
that in any case adnittedly the license had cone to an end by efflux of
time in the nmonth of the June 2010, and therefore the validity and legality
of the letter/order dated 23.9.2003 had becone academc, and it was no
| onger necessary to exanine that issue. W cannot find fault with the High
Court on that account, since quashing of this letter cannot in any way |ead
to the renewal of the license which had already expired. Besides, the
respondents had valid reasons not to renew the license as indicated in the
show cause notice dated 8.1.2007. The construction of Anusenment Club or a
Banquet Hall could certainly not be a part of a Children’s Amusenent Park

The parcel of land was allotted for setting up of a children’s park wth
ganmes and rides as indicated in the docunent of license. Addi tionally,
what was pernmitted were the food and beverages centers, kiosks, shops,
adm nistrative building and toilets, which would be in furtherance of this
obj ective. The Banquet Hall and an amusenent club which would be wused by
adults would not fit in the purpose of Children's Anusenent Park. As
stated in clause 8 of the show cause notice, it clearly indicated that the
appel lants did not want to run the activity related to the Children's
anusenent park on the land allotted

25. (i) It was submitted on behalf of the appellants that they had
made good investment in the concerned parcel of land with legitimte
expectations, and, therefore, t he respondent s wer e est opped from
di scontinuing their allotnent on the basis of the doctrine of pronmissory
estoppel. This subm ssion was di sputed by Shri Vikas Singh, |learned senior
counsel appearing for IDA. He ,firstly, pointed out that nore than half of
the land remained un-utilised even 12 years after the allotnment, and, in

fact, the park was not functioning for quite sonetime. The ganes and rides
whi ch were placed on this parcel of land were in the nature of fixtures,
and not permanent additions as such, and could be renpved therefrom when
the appellants were required to vacate.

(i) Havi ng noted these submi ssions we are of the view that since the
docunent of allotnent was a |icense and not one creating any interest, the



provi sion of renewal contained therein cannot be read as laying down a
mandat ory requirenent. Besides, as stated above, clause 14 of the docunent
of license clearly stated that in the event of violation of any of the
terns and conditions on the part of the Ilicensee, the decision of the
Chairman of I DA was final. Para 7 of the show cause notice in fact stated
that the necessary action to establish the Children’s Amusenent Park had
not been taken since half of the land had renained undeveloped, and it
anounted to violating the conditions of |I|icense. The doctri ne of
prom ssory estoppel can certainly not be pernmitted to be invoked on such a
backgr ound.

26. (i) The appel | ants had nmade one nore prayer nanely to quash and
set aside the notification dated 19.11.2003. Section 23-A of the MP. Act
permits the nodification of the provisions in the developnent plan by
foll owi ng the due procedure of law as |laid down therein. In the instant
case, a notification had been issued earlier on 9.3.2001 inviting the
obj ections to the proposed nodification. The appellants were heard with
respect to these objections, and thereafter the notification dat ed
19. 11. 2003 had been issued approving the proposed nodification. It was
contended on behalf of the appellants that the nodification was a notivated
one. The appellants submitted that under the nodification, a parcel of
land in nearby vicinity which was earlier reserved for a green area, was
now being permtted for a comercial use, whereas the wuser of the Iland
whi ch was marked for the Children's Anusenent Park, was being changed to a
regional park. This was with a view to accommopdate the constructions which
had come up on the other parcel of land in the vicinity.

(i) In this connection we nust note that the appellants had not joined
any of those parties for whose benefit this change had been all egedly nade.
As held in Grias Investment (P) Ltd. vs. State of Karnataka & Os.
reported in 2008 (7) SCC 53, in the absence of factual basis, the court is
precluded fromgoing into the plea of malafides. As far as the land neant
for the Children’s anmusenent park is concerned, the same was hardly put to
the full use. In as nuch as this entire parcel of land of about 7 acres
was not utilized, and since it was an open parcel of land, there was
nothing wong in the State Governnment deciding to retain it as an open
parcel of land, and to change the | and-use thereof from comercial to a
regi onal park. The notification cannot be faulted on that count either.

27. In the circunmstances, we do not find any error in the
i mpugned judgnment of the High Court. The appeal is therefore dismssed.
Parties will bear their own costs.

........................................ J.
( Surinder Singh Nijjar )

......................................... J.
( HL. Gokhale )
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