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Petition(s) for Special Leave to Appeal (G vil) No.19167/2000

(From the judgenent and order dated 25/08/2000 in CRP 1702/00

of The HI GH COURT OF KERALA AT ERNAKULAM

MATHAI JOSEPH Petitioner (s)
VERSUS

ETTUMANOOR SERVI CE CO- OP. BANK LTD. &ORS Respondent (s)
(Wth prayer for interimrelief and office report)
Date : 17/09/2001 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE B. N. Kl RPAL
HON BLE MR JUSTI CE ASHOK BHAN

For Petitioner (s)
N. Sree Kumar, Adv.

M. C
For Respondent (s) M. MK S. Menon, Adv.
Ms. B. Sunita Rao, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER
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Leave granted.
The appeal is disposed of in terns of the signed
order.
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(Signed Oder is placed on the file.)
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(Arising out of S.L.P.(C No. 19167 of 2000)
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Leave granted.

The appellant’s father took a | oan of Rs. 1000/ -
from respondent No. 1 on 20th August, 1970. Upon his
failure to pay the sane, the Bank institutued arbitration
proceeding and got an award in its favour. |n execution
thereof, land between one acre and 37 cents was put to
auction and the Bank had purchased the sane.

After the sale, respondent No. 1 had instituted
a suit for declaration that the land belongs to it and it
was for the recovery of possession of the land and for
mesne profits that the suit was filed. The suit was
decreed by the trial court and upheld by the High Court.
So far Rs. 5,000/- has been paid by the appellant to the
respondent/decree holder. The land in question had been
sold in auction and purchased by respondent No. 1. The
land is, however, still in the possession of the
appellant herein. It is stated that the nortgage val ue
of the land today is nore than Rs. 10 | akhs.

In these proceedings, the appellant is willing to
pay, in addition to Rs. 5,000/- which is stated to have
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been paid, such an anmobunt as the Court may direct and
t hus redeem t he nortgage

It is quite evident that this is a case of an
unequal battle between David and Goliath. For a |oan of
Rs. 1000/ - the outstanding stated to be due as of today
notwi thstanding the receipt of Rs.5,000/-, is stated to
be Rs. 1,49,242/- which claimof the respondent is, to
say the |least, shocking and clearly untenable. W are
not satisfied in the present case, where the sale of the
i movabl e property which is today stated to be worth Rs.
10 lacs that the sale for a paltry sum of about Rs.
2,000/- in the year 1978 shoul d have been accepted. The
Bank itself being a decree holder has purchased the
property and appears to have taken unfair advantage of
the circunstances in which the appellant was pl aced.

In exercise of our jurisdiction under Article
142, we are of the opinion that justice would be done by
directing the appellant to pay within six weeks from
today a sumof Rs. 25,000/- to respondent No. 1. On
such paynent being nmade, the sale in favour of respondent
No. 1 of the land in question would stand set aside and
the docunments of title/nortgage woul d be handed back by
respondent No. 1 to the appellant. The appeal is



di sposed of in the aforesaid terns.
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New Del hi,
Sept ember 17, 2001 ( ASHOK BHAN)



