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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 107 OF 2002

Ms. Mdas Hygi ene Industries P.Ltd. & Anr. ......... Appel | ants
Ver sus

Sudhir Bhatia & Os.......... Respondent s

ORDER

This Appeal is against the Judgnent of the Hi gh Court dated 20th Septenber, 2001

Briefly stated the facts are as follows :

The Appellants filed a suit for passing off and for infringement of Copyright. In the suit an
application for interiminjunction under the provision of Order 39 Rules 1 & 2 of the Code
of Civil Procedure was filed. A learned Single Judge of the High Court in Order dated 31st Ju

y, 2001 noted the follow ng facts:

"(i) The defendant admittedly worked with the plaintiff prior to launching its business:

(ii)The plaintiff’s prior and promi nent user of the phrase Laxman Rekha as a part of the descr
i ption of crazy lines as shown by the documents i.e. Advertisenents at |east of 1991 produced
by the plaintiff showi ng prom nent user of the phrase Laxman Rekha.

(iii)The defendant’s non-denial of plaintif’'s assertions in the notice dated 28.2.92 to the ef
fect that the plaintiff used the phrase 'Laxman Rekha' on its product;

(iv)The plaintiff’s assertion of the ownership of copyright in the packagi ng containing the wo
rds ' Laxman Rekha’

(v) The def endant has not chosen to give an expl anati on why he adopted ' Magi ¢ Laxman Rekha’

(vi)The defendant’s averments in suit No.1967 of 1996 that the product Mgic Laxman Rekha was
used by its since 1992;

(vii) The defendant’s statenent in the application nmade to the Trade Mark Regi stry on 30.5.199
6 for registration of trade nmark ' Magi ¢ Laxman Rekha’' cl ai ming continuous user since 1992."

In view of these facts, the learned Single Judge granted an interiminjunction preventing the
Respondents, their servants, agents, distributors, stockists or any other person acting on the
ir behalf from manufacturing, marketing, distributing or selling insecticides, pesticides as w
ell as insect repellent under the name LAXMAN REKHA as wel| as packing design having simlar c
ol our schene, get up, background and col our conbination as that of Appellants Copyright.

The Respondents filed an Appeal which has been di sposed of by the inpugned Judgment. The Div
i sion Bench in spite of noting the factors which have been set out by the | earned Single Judge
, has vacated the injunction nerely on the ground that there was delay and latches in filing

the suit. It has held that such delay and | atches disentitled grant of injunction. The Respon
dents were nerely directed to file regular accounts of their sales in Court.
The law on the subject is well settled. In cases of infringenent either of Trade Mark or of C

opyright normally an injunction nmust follow. Mere delay in bringing action is not sufficient
to defeat grant of injunction in such cases. The grant of injunction also becones necessary
f it prima facie appears that the adoption of the Mark was itself dishonest.
In this case it is an adnmitted position that the Respondents used to work with the Appellants
The advertisenents which had been issued by the Appellants in the year 1991 show that at le
ast fromthat year they were using the Mark LAXMAN REKHA on their products. Not only that but
the Appellants have had a Copyright in the Marks KRAZY LI NES and LAXMAN REKHA with effect fro
m 19t h of Novenber, 1991. The Copyright had been renewed on 23rd of April, 1999. A glance at



the cartons used by both the parties shows that in 1992 when the Respondent first started he
used the mark LAXMAN REKHA in cartons containing colours red, white and blue. No expl anation
could be given as to why that carton had to be changed to | ook al nost identical to that of t
he Appellant at a subsequent stage. This prina facie indicates the dishonest intention to pas
s off his goods as those of the Appellants.

In our view on the facts extracted by the | earned Single Judge this was a fit case where an in
teriminjunction should have been granted and shoul d have been continued. |In our viewthe Div
i sion Bench was entirely wong in vacating that injunction nerely on the ground of delay and |
atches. Under the circunmstances, the inmpugned order is set aside and that of the trial court
is restored. It is clarified that all observations nmade by the High Court and by this Court a
re prinma facie and shall not be taken into consideration at the tinme of the trial of the suit.

The Appeal stands disposed of accordingly. No order as to the costs.

........................ J.
( S.N. VAR AVA )
........................ J.
( H K SEMA)
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SUDHI R BHATI A & ORS. Respondent (s)

Date : 22/01/2004 This appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTICE S.N. VARI AVA
HON BLE MR JUSTI CE H. K. SEMA

For Appellant (s)M. Man Mhan Singh, Adv.
M. M K. Choudhary, Adv.
M. Achintya Dwi vedi, Adv.
M. Surender Singh, Adv.
M. Sanjeev Sindwani, Adv.

For Respondent (s)M. Rajiv Dutta, Sr.Adv.
M. R Nedumaran, Adv.
M. S. Beno Bencigar, Adv.

THE COURT MADE THE FOLLOW NG JUDGVENT:
M. Man Mhan Singh, |earned counsel started his argunments at 10.45 a.m and concluded at 12 n
oon. Thereafter, M. Rajiv Dutta, |earned senior counsel started his argunents and concl uded
at 12.40 p.m Hearing concl uded.
The i mpugned order is set aside and that of the trial court is restored. The appeal stands dis
posed of in terns of the signed order.

( PAWAN KUMAR) (JASBI R SI NGH)

COURT MASTER COURT MASTER

(signed order is placed on the file)



