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| TEM NO. 38 COURT NO. 10 SECTI ON XI A
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Speci al Leave to Appeal (Givil) No(s) . 16575-
16576/ 2011

(From the judgenent and order dated 30/03/2011 in WP No. 17779/2008
and final order dated 16.05.2011 in RP No. 93/2011 of The H GH
COURT OF ORI SSA AT CUTTACK)

SATI SH KUMAR GAJBHI YE, | PS Petitioner(s)
VERSUS

UNION OF I NDI A & ORS. Respondent ( s)
Date: 25/07/2011 These Petitions were called on for hearing today.
CORAM :

HON BLE MR. JUSTICE G S. SI NGHVI

HON BLE MR JUSTICE H. L. DATTU
For Petitioner(s) M. T. V. Geor ge, Adv.

M . Dushyant Kumar, Adv.

For Respondent (s)
UPON hearing counsel the Court nmade the foll ow ng
ORDER
These petitions are directed against orders dated 30.3.2011
and 16.5.2011 passed by the Division Bench of Oissa H gh Court
whereby the wit petition filed by respondent Nos.1l and 2 was

al | owed, t he or der passed by Cutt ack Bench of t he Centr
al

Adm ni strative Tribunal (for short, "the Tribunal") in O A No.201

of 2006 was set asi de and t he revi ew petition filed by
t he

petitioner was di sm ssed.

The petitioner and respondent No.3 were selected in 2001 for

appoi nt nent to t he I ndi an Pol i ce Servi ce. The petitioner
was
2
allotted to Oissa Cadre and was appoi nt ed vi de order dat ed
9.12. 2002. Respondent No.3 was allotted to Maharashtra Cadre as an

i nsi der candi date and was appoi nted as such.
After alnost two years of his appointnent, the petitioner nade

representation dat ed 12.11. 2004 questi oni ng t he appoi nt nent 0
f



respondent No.3 as an insider candidate in the Maharashtra Cadre

and clainmed that he should be appointed in place of respondent

No. 3. He made anot her representation for t he same
n
27.1. 2005. The Central Governnment rejected his representations and

this was conveyed to himvide letter dated 24. 3. 2005.

The petitioner chal | enged t he rejection of his
r

allotment to Maharashtra Cadre in O A No.201 of 2006, which was
all oned by the Tribunal vide order dated 24.7.2008. The operative
portion of that order reads as under

“In the light of the discussions made above, this
Original Application is disposed of with direction
to the respondent Nos.1l and 2 to re-exam ne the
case of the Applicant for his allotnent to
Maharashtra cadre in place of respondent No.3
within a period of three nonths fromthe date of
recei pt of copy of this order. There shall be no
order as to costs."

The Division Bench of the High Court entertained and al |l owed
the wit petition filed by respondent Nos.1 and 2 and hel d t hat

al | ot nent of r espondent No. 3 to t he Mahar ashtra Cadre
t

suf fer from any illegality. The rel evant portion of
passed by the High Court is extracted bel ow -

"W are unable to accept such a finding considering
the specific stand taken by the petitioners in
their counter affidavit that fromthe G vi
Servi ces Exani nation, 2001 only one vacancy was
available to be filled up in the I.P.S. Cadre of
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Mahar ashtra whi ch was neant for insider genera

cat egory. This fact is neither disputed by the
petitioners nor has been found to be illegal by the
Tri bunal . If only one post was available to be
filled up in|.P.S. Cadre of Maharashtra neant for
the insider general category candi date, the scope
of appoi ntnment of opposite party no.1 against the
sai d post was not available at all. Therefore, on
this ground alone the Tribunal shoul d have
di smissed the Original Application. Qpposite party
no.1 also did not cone up before the Tribunal with
any naterial to show that only vacancy available to
be filled up in the |I.P.S. Cadre of Mharashtra
fromthe Gvil Services Exanination, 2001 was meant
for OB.C category. I n absence of any such
material the Tribunal should have al so refrained
fromrendering a finding in favour of opposite
party no.1."

On 11.7.2011, the case was adjourned at the request of Dr.

Raj eev Dhawan, | earned senior counsel appearing for the petitioner

pur pose

claim

did

t he

fo

no

order



because he wanted to study the issue relating to limtation
Today, |earned counsel argued that this Court should not non-
suit the petitioner on the ground that the application filed by him
before the Tribunal was barred by linitation because no such point
was raised before the High Court. He then submtted that the
application filed by the petitioner was within limtation counted
fromthe date of his acquiring know edge about the appointnent of
respondent No.3 in the Maharashtra Cadre as an insider candi date.
He  enphasized t hat t he petitioner | earnt about appoi nt ment of
respondent No.3 in the Maharashtra Cadre for the first time in
2003 and immedi ately thereafter he represented agai nst the sane and
upon rejection of the representation by the Central Governnent, he
filed application before the Tribunal w thout any del ay.
e have consi der ed t he ar gunent / subni ssi on of t he | ear ned

counsel, but have not felt inpressed. Although, the Tribunal had

negatived the plea of bar of linmtation raised by respondent No.3
and the Hi gh Court did not even consider the issue of limtation,

but after having carefully scrutinized the record, we are convinced
that the original application filed by the petitioner was barred by
limtation and the Tribunal comitted serious jurisdictional error
by entertaining the sane. Sections 20 and 21 of the Adm nistrative
Tribunals Act, 1985 (for short, "the Act"), which have bearing on
the issue of linmtation read as under

"20. Application not to be admitted unl ess other
renedi es exhausted.-(1) A Tribunal shall not
ordinarily adnmit an application unless it is
satisfied that the applicant had avail ed of al
the remedi es avail able to hi munder the rel evant
service rules as to redressal of grievances.

(2) For the purposes of sub-section (1), a person
shal |l be deenmed to have availed of all the
remedi es avail abl e to himunder the rel evant
service rules as to redressal of grievances, -

(a) if a final order has been nade by the
Government or other authority or officer or
ot her person conpetent to pass such order
under such rules, rejecting any appea
preferred or representati on nade by such
person in connection with the grievance; or

(b) where no final order has been made by
the Governnment or other authority or officer



or other person conpetent to pass such order
with regard to the appeal preferred or
representati on nade by such person, if a
period of six nmonths fromthe date on which
such appeal was preferred or representation
was made has expired

(3) For the purposes of sub-sections (1) and (2),
any renedy available to an applicant by way of
submi ssion of a nenorial to the President or to
the Governor of a State or to any other
functionary shall not be deemed to be one of the
renedi es which are avail able unless the applicant
had elected to subnit such nenori al
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21. Limtation.-(1) A Tribunal shall not adnit an

application, -
(a) in a case where a final order such as
is mentioned in clause (a) of sub-section
(2) of section 20 has been nmade in
connection with the grievance unl ess the
application is nmade, within one year from
the date on which such final order has been
made;

(b) in a case where an appeal or
representation such as is nentioned in
clause (b) of sub-section (2) of section 20
has been made and a period of six nonths had
expired thereafter w thout such final order
havi ng been nade, within one year fromthe
date of expiry of the said period of six
nont hs.

(2) Not wi t hst andi ng anyt hi ng contai ned in sub-
section (1), where-
(a) the grievance in respect of which an
application is made had arisen by reason of
any order nmade at any tinme during the period
of three years i mediately preceding the
date on which the jurisdiction, powers and
aut hority of t he Tri bunal becones
exerci sabl e under this Act in respect of the
matter to which such order relates; and

(b) no proceedings for the redressal of

such grievance had been commenced before the

said date before any Hi gh Court,
the application shall be entertained by the
Tribunal if it is made within the period referred
to in clause (a), or, as the case may be, clause
(b), of sub-section (1) or within a period of six
mont hs fromthe said date, whichever period
expires later.
(3) Not wi t hst andi ng anyt hi ng contained in sub-
section (1) or sub-section (2), an application may
be admtted after the period of one year specified
in clause (a) or clause (b) of sub-section (1) or,
as the case nmay be, the period of six nonths
specified in sub-section (2), if the applicant
satisfies the Tribunal that he had sufficient
cause for not nmking the application within such
period."

Section 20(1) of the Act which is couched in negative form
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| ays down that t he Tri bunal shal | not ordinarily adm t
an

application unless it is satisfied that the applicant had avail ed

of all the remedi es available to himunder the rel evant service

rules as to redressal of grievances. Sub-section (2) of Section 20
provi des for extension of tine by six nonths where the appea

preferred or representation nade by the aggrieved enpl oyee has not

been deci ded by the Government or other conpetent authority.

Section 21 is also couched in a negative | anguage. It inpose
s

an enbar go agai nst admi ssion of an application if the same is not

filed within the tine prescribed under clauses (a) and (b).
O

course under sub-section (3) of Section 21, the Tribunal can adnit
an application after expiry of the period specified in sub-section
(2), if it is satisfied that the applicant had sufficient cause for
not filing the application within the prescribed period.

In the present case, the petitioner has neither pleaded nor

any mat eri al has been pl aced before t he Court to show
t hat

representations dated 12.11.2004 and 27.1.2005 had been made by him
under the rel evant service rules or any other procedure prescribed
by the Government for redressal of grievances. Therefore, he could

have filed application within one year fromthe date of appointnment

of r espondent No. 3 in t he Mahar ashtra Cadre as an insid
er
candi dat e. The argument of the | earned counsel that the petitioner

shoul d not be non-suited on the ground of limtation because til

2003 he did not know about the allotnent of respondent No.3 to the

Mahar ashtra Cadre sounds attractive but it is not possi bl e
to
accept t he same because t he petitioner has not pr oduced
any
7

evi dence to show that he had conme to know about the appointnent of
respondent No.3 only in 2003. The representations made by himare
absolutely silent on the issue of his having cone to know about
al | ocati on of respondent No.3 to the Maharashtra Cadre in 2003.

The record of the case shows that the application was filed by



the petitioner after nore than two years of the appointnent of
respondent No.3 and no application was filed under sub-section (3)
of Section 21 for condonation of delay. Therefore, the Tribunal was
not entitled to entertain the application filed by the petitioner
under Section 19 of the Act.
The petitioner’s prayer for setting aside order dat ed
16. 5. 2011 was mi sconcei ved because order dated 30.3.2011 did not
suffer fromany error apparent on the face of the record and the
Hi gh Court rightly declined to review the sane.
Wth the above observations, the special |eave petitions are

di sm ssed

(Satish K Yadav) (Phool an Wati Arora)
Court Master Court Master



