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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 2536-2537 OF 2010
(Arising out of SLP(C) Nos.21757-21758 of 2009)

D ganbar Mal | ... Appel I ant
Ver sus

Del hi Devel opnent Authority ... Respondent

ORDER

1. Del ay condoned.

2. Leave granted.

3. These appeal s are directed agai nst orders dated 4.11. 2008 and
20. 2. 2009 passed by the Division Bench of Delhi Hi gh Court in LPA

No. 168/ 2008 and Review Application No. 62/ 2009 wher eby t he
respondent - Del hi Devel opment Authority was directed to allot MG

flat to the appellant either in the same zone or in the simlar

zone with the rider that the latter shall have to pay current cost

of the flat.
4. The appell ant got hinself registered with the respondent in
2
1979 under NPRS schene for Mddle Incomre Goup (MG flat. After
11 years, he was allotted flat No.32-D, Pocket-A, Nand Nagri. On

receipt of the allotnent letter, the appellant sent demand draft

dated 18.6.1988 for a sumof Rs.11,457.73/- representing initia

i nstal ment along with the necessary docunents. The demand draft
was received by the concerned branch of the respondent and the sane

was encashed on 1.8.1988. Notwi t hstanding this, allotnment nmade in

favour of the appellant was cancelled on the ground of delay in

payment of the price. After 16 years, the appellant’s nanme was



included in the draw held on 31.3.2004 for tail end priorities

under M G category and he was decl ared successful for flat No. 2,

Sector 23, Pocket 11A, Rohini. However, no demand- cunm al | ot nent
letter was sent to himand on that account, he could not deposit

price of the flat. The appel | ant nade representations to the Vice

Chai rman, Conmi ssioner (Housing) and the Assistant Director of the

r espondent conpl ai ni ng agai nst t he arbitrary cancel | ati on
allotment of flat and for issuance of demand-cumallotnent letter

but wi thout any avail.

5. The wit petition filed by the appellant, which was registered

as WP. (C) No.1637/2007 for directing the respondent to issue
demand-cumal l otnent |letter was disnissed by the | earned Single

Judge on the ground of |atches. On appeal, the Division Bench
after t aki ng cogni zance of t he st at enent made by t he

counsel appearing for the respondent that the demand-cum all ot nent

letter in respect of t he flat at Rohi ni was never i ssued

appel lant, directed the respondent to allot MG flat to himeither
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in the same zone or a sinmilar flat in any other zone within a
peri od of eight weeks subject to his paying the current cost of the
flat and conpleting other fornalities. For the sake of convenient
ref erence, paragraphs 8 to 14 of order dated 4.11.2008 passed by
the Division Bench in LPA No. 168/ 2008 are extracted bel ow -
"8. M. Sarin does not dispute the fact that the denand cum
allotment letter in respect of the allotnment of the flat at
Rohi ni was never issued to the appellant and only a letter

dated 13th August 2004 was issued in which the appellant was
asked to furnish docunents. We have perused a copy of the

said letter dated 13th August 2004. It does not
specifically refer to the allotnment of a flat at Rohini to
t he appel I ant. It is a standard format conmuni cati on

calling upon the appellant to submt certain documents
within 15 days of the receipt of the letter for exam nation
of the case for allotment under NPRS 1979. The said letter
further ends as under:

Pl ease ensure that the above required docunents be submitted
as per stipulated period nentioned above, failing which it
will be presuned that you are not interested in the

al lotment of flat under above nentioned schenme and
thereafter no claimwill be entertained.

9. An apprehension is expressed by M. Sarin that by
directing the DDA to now allot a flat to the appellant a

of

| ear ned

to



prem um woul d be placed upon the lack of diligence on the
part of the appellant in followi ng up his case for

al | ot ment . It is also apprehended that the appellant may
not hinself be requiring this flat as he is a resident of
Oissa and it is likely that he mght sell off the flat at a
high profit soon after the possession of the flat is handed
over to him

10. We are unable to appreciate the stand of the DDA that
the failure of the appellant to furnish docunents, including
the proof of paynent of cancellation charges as denanded by
letter dated 13th August 2004, constituted sufficient
justification for cancellation of the allotnent. The
appel I ant never sought cancellation of the first allotnent
and so the question of payment by himof cancellation
charges did not arise. As rightly pointed out by the
| earned counsel for the appellant, even if any anount was
due to the DDA on account of cancellation charges, it could
have easily been adjusted fromthe anmount already deposited
by the appellant with the DDA pursuant to the first
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allotment. Further, the Division Bench of this Court has in
an order dated 4th June 2008 in LPA No.373 of 2008 (Delhi
Devel opment Authority v. Raj Kumar Mal hotra) held that the
non- paynent of cancellation charges will not result in the
defaulter losing the right to an allotnent. W are inforned
that this judgnment of the Division Bench has been affirned
by the Suprene Court by the disnissal of the special |eave
petition filed by the DDA

11. The fact renmins that the DDA never infornmed the

appel lant of the allotnent of a flat at Rohini and no
demand-cumal lotnment letter in that regard was sent to him
Accordingly, as far as the present case is concerned, no
cancel l ation of allotnment could have ensued for the failure
by the appellant to nake paynent towards the flat. No
financial loss to the DDA could have resulted as a
consequence t hereof.

12. W are not inpressed by the subm ssion that the

appel lant may not be requiring the flat hinself. The
appel l ant who applied for a flat under the NPRS 1979 has
thereafter kept pursuing the matter with the DDA. It would
be unfair to deny an allotnment to himon the basis of
unsubstanti ated apprehensions. It is not open to the DDA to
bl anme the appellant for not naking any paynment when in the
first place it never sent any demand cumallotnment letter to
him On the other hand, the fault if any was on the part of
the DDA in no including the name of the appellant in the
draw of lots till 31st March 2004.

13. W are inforned by M. Sarin that the flat allotted to
the appellant in Rohini is no | onger available. He further
submits that keeping in view the facts and circunstances of
the case the appellant should be asked to pay current cost.
On the other hand it is contended by Ms. Kapoor, | earned

counsel for the appellant, that only the cost as preval ent
on 31st March 2004, the date of draw, should be charged.

14. There is some nmerit in the contention of the DDA that
the appellant did not approach this Court till 2007.

Keeping in view of the facts and circunstances, we direct
that the DDA will hold a mini draw and allot to the
appellant an MC flat either in the sane zone or a simlar
flat in any other zone within a period of eight weeks from
today. Subject to the appellant paying the current cost of
the flat and subject to his conpleting other formalities, he
will be put in possession of the said flat within a further



peri od ei ght weeks thereafter.”

(enphasi s added)
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6. Revi ew Appli cation No. 62/ 2009 filed by t he appel | ant for
review of the order to the extent it contains a direction to the
appellant to pay the current cost of the flat was dism ssed by the

D vi si on Bench on 20. 2. 2009.

7. We have heard | earned counsel for the appellant and perused
the record. In our view, the appellant has been treated by the
r espondent unfairly and has been subj ect ed to di scrimnatory

treatment inasnmuch as the first allotnent nmade in his favour was

cancel | ed under a m st ake of fact i.e. non- paynent of initial
i nstal rent and even though, he was found successful in the draw

held in March, 2004, the demand-cumallotnent |etter was not issued

to him for nor e t han three years wher eas ot her successfu

applicants were allotted the flats.

8. Undi sputedly, the allotnent made in favour of the appellant in

1988 was cancel l ed by the respondent on the ground that he had not

paid the initial amunt and did not subnmit the docunents. Thi s was
despite the fact that the demand draft sent by himon 18.6.1988

along with the docunments was received by the concerned branch of

the respondent and as per confirmation provided by the Andhra Bank

the denand draft was encashed on 1.8.1988. The appel | ant was not
even informed about the cancellation of the allotnent. After a gap
6
of 16 years, his nane was i ncl uded in t he dr aw hel d by t he

respondent for tail end priorities under MG category and he was

found entitled to flat No.2, Sector 23, Pocket 11A, Rohini. Thi s
time he was deprived of the flat because the demand-cum al | ot nent

letter was not sent to him He represented his grievance to the

authorities of the respondent but none bothered to take renedia



nmeasur es. It was not the pleaded case of the respondent either

before the | earned Single Judge or the Division Bench that none of

those who were successful in the draw held on 31.3.2004 was issued

demand- cum al | ot nent letter. It is, t heref ore, reasonabl e
presune that other successful applicants got the flats and the

appel l ant was deprived of the sane wi thout any tangible reason

This being the position, the | earned Single Judge was not justified

in dismssing the wit petition filed by the appellant on the

ground of | atches. The Division Bench did renedy his grievance,

but half heartedly inasnuch as while directing the respondent to

allot a flat to the appellant, a direction was given to himto pay

current cost of the flat. In our view, once the D vision Bench

found that the appellant had been subjected to arbitrary treatnent

by not issuing demand-cumallotment letter pursuant to the draw

hel d in Mar ch, 2004, there was no valid ground much
justification to bur den hi m with t he addi ti onal liability

directing paynent of current cost of the flat.

9. In the result, the appeals are all owed. Order dated 4.11.2008
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passed by t he Hi gh Court in LPA No. 168/ 2008 is nmodi fi ed
directing that the appellant shall not be required to pay current

cost of the flat which may have been allotted to himas per the

direction given by the Hi gh Court. Needl ess to say that if the
respondent has not carried out the order of the Division Bench so

far, the needful must be done within a period of eight weeks from

t he date of recei pt/ production of copy of this order and
appel I ant shall be charged the same cost at which the flats were

allotted to other applicants who were successful in the draw held

on 31. 3.2004. If the appellant has already paid the price of the

flat in terms of the direction given by the Division Bench of the

H gh Court, then the respondent shall, within four weeks fromthe

date of recei pt/ production of copy of this or der, refund
di fference between the price paid by the appellant and the price at

which flats were allotted to other successful applicants of Mrch

to

| ess

by

by

t he

t he



2004 dr aw.

10. Si nce the respondent has not appeared to contest the appeal,

the costs are nade easy.

............................. J.
(G S. SINGHVI)
.............................. J.
(ASOK KUVAR GANGULY)
NEW DELHI ,
MARCH 19, 2010.
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| TEM NO. 46 COURT NO. 12 SECTI ON X V
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
Petition(s) for Speci al Leave to  Appeal (Gvil) No(s).21757-
21758/ 2009
(From the judgenent and order dated 04/11/2008 in LPA No. 168/2008
and order dt.20.02.2009 in RA No. 62/2009 of The H GH COURT OF
DELHI AT N. DELHI)
DI GAMBAR MALL Petitioner(s)
VERSUS
DELH DEVELOPMENT AUTHORI TY Respondent ( s)
(Wth appln(s) for c/delay in filing SLP  and with prayer for
interimrelief and office report)
Date: 19/03/2010 These Petitions were called on for hearing today.
CORAM :

HON BLE MR JUSTICE G S. SI NGHVI
HON BLE MR, JUSTI CE ASOK KUMAR GANGULY

For Petitioner(s)
Ms. Ri cha Kapoor, Adv.

For Respondent (s)

UPON hearing counsel the Court made the follow ng
ORDER
Del ay condoned.

Leave granted.

The appeals are allowed in ternms of the signed order.



( Satish K. Yadav ) ( Phoolan Wati Arora )
Court Master Court Master
( Signed order is placed on the file )



