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in the follow ng terns:

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NOS. 4296-4297 OF 2009

... APPELLANT(

VERSUS

. . . RESPONDENT( S)

ORDER

1. The defendant no.1 in the suit is in appea
chal l enging the order of the Hi gh Court by which the
suit dismssed by the learned Trial Court and the

First Appel | ate Court has been decreed in

Appeal

2. The parties to the suit bel ong to

Kannoaura Tribe which is a notified scheduled tribe
under the Constitution (Scheduled Tribes O der 1950).
The plaintiffs are the sons of Defendant No.3, who
sold the property to Defendant No.1 who was a mni nor

at the relevant point of tine and was represented by

his father i.e. Defendant No.2. The pl eadi ngs and

count er pl eadi ngs of t he parties gi ve rise

sinmpl e i ssue which was sunmarized by the Hi gh Court
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At the time of hearing |earned
counsel for the parties subnmtted that
legality of transfer of |and by deceased

Def endant

No. 3

in f avour of

Respondent - Def endant No. 1 is to be
examined in the light of Wajib-ul-Arz

Seco

th

to



Ex.P.G It was relied upon at the tinme of
hearing by both | earned counsel in this
case.

3. The | ear ned Tri al Cour t hel d t hat t he

Customary Law governing the parties recorded in a
book known as "Wajib-ul-Arz" (Exhibit P.G did not
prohi bit the Defendant No.3, the owner of the |and,
to effect the transfer. However, the same was w thout

any | egal necessity. Hence the suit was dism ssed.

The plaintiffs filed an appeal before the First

Appel l ate Court. The First Appellate Court while

mai ntaining the finding with regard to the conpetence

of defendant no. 3 to sell the | and reversed the

finding on t he poi nt of | egal necessity.
Accordingly, the decree of dism ssal was nmintained.

In second appeal (upon remand of the matter) the High

Court framed two substantial questions of |aw which

are as foll ows:

1. When parties are admittedl y governed by

custom was the First Appellate Court bel ow

justified in inporting the doctrine of |ega
3

necessity under Hindu Law while dismi ssing the
appeal of the appellants and such a finding is
sustainable in the eyes of |aw?

2. In the absence of findings on |Issue No. 8,
whi ch were recorded in favour of the appellants
and agai nst the respondents, having been
chal l enged by the latter, since they were not
aggrieved fromsuch findings, first appellate
Court bel ow was justified in passing the

i mpugned judgnments while setting aside the
findings on such issue?

4. The Hi gh Court answered the Second Appeal by

hol di ng t hat under t he Cust onmary Law in
( Exhi bi t PG t he Def endant No. 3 was not
compet ent to ef f ect t he transfer. Accordingly

suit was decreed.

5. We have heard the | earned counsels for the

force
l egal l'y
t he



parties.

6. Shri A K Sanghi , | ear ned seni or counse
appearing on behalf of the appell ant-defendant has

contended that the High Court in the inpugned order

had answered both the questions of law in favour of

t he def endant and t herefore, t he reversal of t he
decree of disnmissal of the suit was not justified.

It is further ar gued t hat t he Hi gh Court whi | e

exercising its jurisdiction under Section 100 of the
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Code of Civil Procedure ought not to have reversed
the findings recorded by the | earned Trial Court and
the First Appellate Court on a re-appreciation of
the evidence and materials on record. Exercise of
jurisdiction in such a manner by the H gh Court was
totally uncalled for. It is argued by the |earned

counsel for the appellant that the H gh Court in

com ng to its i mpugned findi ngs had interpreted
sub- cl auses 9, 10 and 11 of Cl ause 30 of t he
Wajib-ul-Arz whi ch deal with rights of wi dows in

partition and rights of issues. Though the case had

pr oceeded on a consi derati on of t he af oresai d
limted part of the Customary Law i.e. C ause 30,

Shri Sanghi has drawn our attention to C ause 16 of

the Wajib-ul-Arz to point out that in terns thereof

there is no restriction on an owner of the land to

transfer/alienate such land. It is, therefore, urged

t hat havi ng regard to provi si ons cont ai ned in
Cl auses 16 and 30 (Sub-clauses 9,10 and 11), this

Court ought to hold that the transfer of the |land by

Def endant No. 3 in favour of Defendant No.1 is valid

and justified. It has been further argued that the

af oresai d i ssue rai ses pure questi ons of law and

therefore there is no bar for this Court to go into
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the sane and provide an appropriate answer to the

questions rai sed.

7. The ar gunent s of fered on behal f

appel I ant have been countered by the | earned counse
for the respondents by contending that the parties

had gone to trial on t he basi s

under st andi ng t hat t he provi si ons of

9,10 and 11 of C ause 30 govern themand that their
rights are to be adjudicated within the four corners
of the aforesaid provisions of the Wajib-ul-Arz. In
any event, according to the | earned counsel for the
respondents, the interpretation of clause 16 of the
Waj i b-ul-Arz that has been urged on behalf of the
appel | ant woul d have t he ef f ect
sub-clauses 9, 10 and 11 of O ause 30 nugatory and
futile and therefore on a harnoni ous construction of
the two sets of provisions, Cause 16 nmay be read
subj ect to provisions of sub-clauses 9,10 and 11 of

Cl ause 30.

8. We have considered the respective subm ssions
advanced at the bar. The substantial questions of |aw
framed by the High Court upon renmand of the matter

have al ready been noticed. Wiile it is correct that
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the answer to the said questions is in favour of the
def endants, the same does not necessarily answer the
core issue that was required to be decided in the
second appeal in favour of the appellant-defendant,
nanely, that the transfer made by Defendant No. 3 to
Def endant No. 1 was pernissible under the Custonary

Law in force. Thi s is because

of

of

t he

question of | aw rel ate to t he question

of

t he

a cl ear

sub- cl auses

rendering

subst anti al

of

| egal



necessity whi ch principle of H ndu Law
excluded by the explicit principles of the Customary

Law that govern the parties

9. We have read and consi dered sub-cl auses 9, 10
and 11 of C ause 30 as well as O ause 16 of the
Wajib-ul-Arz, the original of which in Udu and the

transl ated versions thereof have been placed before

us by t he respective parties. As there
vari ance in t he transl ati ons of fered by
respective parties, t he above provi si ons

repr oduced bel ow

Clause 16 : Rights regarding sale and
nort gage of property

1. Land hol ders can sell or nor t gage

their own properties. State will make no

i nterference except in case of a swale to

an outsi der where perm ssion of State is
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required.

2. In case of sale or nortgage of the

entire Khata the incidence of Atwara shal
be on Mushtari (Purchaser) and Mirtehan
(Mort gagee).

3. A Mijara (i.e. person cultivating
for the owner i.e. tenant) cannot sell or
nor t gage ancestral property without

perm ssion of the owner of |and.

Clause 30 : Rights of wi dows regardi ng share
in partition and shares of issues

Sub-cl ause 9

In the case of daughter, daughter
shal | not get any share along with her
br ot hers.

Sub cl ause 10

In the absence of male issues, the
owner of land can get the |and nutated during
his life time in favour of daughters through

gift or will and the w dow shall have no
right. The Reyasat shall not take notice of
the same.

Sub-cl ause 11

In the presence of absence of male
i ssues, the owner of a holding has the right
that he may out of his holding transfer the

st ands

is no
t he

may be



same through gift or will in favour of his
daughter, son-in law, or an adopted son and
can do so through Sankal pa or almbut in that
condition registration of the sane is
conpul sory.

10. Cl ause 30 deal s with rights of wi dows

regarding share in partition and shares of issues.
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Whi |l e sub-cl ause 9 nay not be rel evant, sub- cl auses
10 and 11 make it abundant | y cl ear t hat in t he
presence or absence of mal e i ssues, the owner of the

| and/ property, during his life tinme, is entitled to

transfer/alienate the sane by gift or will in favour

of his daughter, son in |law or adopted son provi ded

the instrunment of transfer is registered. I f sub-
cl auses 10 and 11 of C ause 30 of the Wajib-ul-Arz is

to the above effect, purport and effect of C ause 16

whi ch deals with rights regardi ng sale and nortgage

of property, will naturally have to be understood in

a manner t hat t he rights under Cl ause 16 do not
destroy or erode what is provided under sub-cl auses

9, 10 and 11. W, therefore, hold that Cl ause 16 of

the Wajib-ul -Arz does not override the provisions of

sub- clauses 9, 10 and 11 of C ause 30; rather t he
said clause 16 will have to be read as subject to the

provi sions of sub-clauses 9, 10 and 11 of the O ause

30.

11. Havi ng read and under st ood t he r el evant
provisions of the Wajib-ul-Arz in the above manner,

we can find no fault with the eventual conclusion

recorded by the Hi gh Court. W are, therefore, not

inclined to interfere with the order under appeal
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Consequent |y, t he appeal s are di smi ssed, however,

with no order as to costs.



NEW DELH J.
16TH SEPTEMBER, 2015 [ N. V. RAMANA]
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| TEM NO. 102 COURT NO. 8 SECTI ON XI'V
SUPREMECOURTOF I NDI A

RECORD OF PROCEEDI NGS
Civil Appeal No(s).  4296-4297/2009
BHARAT BHUSHAN Appel | ant (s)
VERSUS

TEJ RAM AND ORS. Respondent ( s)
(with interimrelief and office report)

Date : 16/09/ 2015 These appeals were called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE RANJAN GO0
HON BLE MR, JUSTI CE N. V. RANMANA

For Appellant(s) A. K. Sanghi, Sr. Adv.
Rohi t ash S. Nagar, Adv.
H manshu Mahr a, Adv.
Suni ta Shar na, Adv.
For Respondent (s) Raj esh CGupt a, Adv.
Har preet singh, Adv.
Aj ay Choudhary, Adv.

SS5 FSSS

UPON hearing the counsel the Court nade the follow ng
ORDER

The appeals are disnissed in terns of the
si gned order.

( MADHU BALA) (ASHA SONI)
COURT MASTER COURT MASTER
(Signed order is placed on the file)



