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ClVIL APPEAL NO. 4936 COF 2006

Sur esh Kumar Sharma

Vs.
State of Rajasthan & Os.
Wth

ClVIL APPEAL NOS. 4937/ 2006 and 4938/ 2006

JUDGMENT

R. V. RAVEENDRAN, J.

ClVIL APPEAL NOs, 4935/2006 and 4936/ 2006

These appeal s relate to the claim

Di vi sion O erks/Upper Division derks,

as regul ar St enogr aphers (referred to

pronot ees") on 25.4.1992

the Rajasthan Secretariat Mnisterial Service Rules,

who were appoi nted

under proviso (5A) to Rule 5 of

1970

Appel | ant

Respondent s

of the Lower

as "speci al

(for short ‘the rules’), for retrospective appoi nt nent
3

from 1978- 1979 and t he consequent i al seniority di spute
bet ween them and the directly recruited stenographers. The
appel lants in CA 4935/2006 are the special pronotees. The
appel lants in CA No. 4936/ 2006 are the direct recruits.
2. Rul e 5 of t he Rul es rel ated to nmet hod of
recruitnment and provided that recruitnment to the service
after the commencenent of the rules shall be nade by the
foll owi ng et hods: -

"(a) direct recruitnent as laid down in

colum No. 3 of the Schedule | in accordance

with Part 1V of the Rul es;

(b) pronotion as laid down in columm No.3 of the

Schedule | in accordance with Part V of the

Rul es. "
Entry (3) in Schedul e I related to t he post of

St enographers. The third colum of the said Entry showed



the sources of recruitment with percentages as foll ows:

"50% by direct recruitnent and 50% f r om anongst
Lower Division COerks and Upper Division derks
of the Rajasthan Secretariat according to
proviso (5) of Rule 5."

Proviso (5) to Rule 5 (referred in Entry (3) of Schedul e

1) read as follows:

"that recruitnment to fill 50% of the vacancies
of Stenographers in a particular period of
recruitnent shall be nmade by selection from
amongst such of the Lower Division C erks/Upper
Di vision Clerks of the Secretariat who have
passed the qualifying exam nation prescribed
for the Stenographers in these Rules subject to
4

availability of such persons;

their selection shall, notw thstandi ng anything
contained in Part V of these Rules, be deened
to be pronotion with effect fromthe date of
their selection. If in any year, the requisite
number of such candidates is not available the
remai ni ng vacanci es shall also be filled by
direct recruitnent t hr ough competitive
exam nation according to the procedure laid
down in Part IV."

3. Proviso (5A) was introduced in the Rul es by way of
amendnent to Rule 5, vide notification dated 15.3.1978 and

read as foll ows:

"(5A) that nothing in these Rul es shal

precl ude the appointing authority from naking
substantive appoi ntment to t he posts of
st enographer subject to the availability of the
vacanci es from anongst the persons who were
hol di ng the post of stenographer or steno
typist either in tenporary or a hoc capacity in
t he Raj ast han Secretariat on 5.5.1970 or
15.9. 1972 and whose work is found satisfactory
by the appointing authority and who held either
of the following qualifications and experience
on such date--

(a)Graduate froma University established by
Law in India with Shorthand as one of the
subj ect or holder of a diploma in Shorthand; or

(b) Passed t he Hi gher Secondary Exam nation from
the Raj asthan Board of Secondary Education or
an equi val ent exami nation with Shorthand as one
of the subjects and nmust have put in two years
service as Stenographer or Steno typi st
excl udi ng breaks, if any; or



(c) Those Stenographers or Steno typists who

have put in two years’ service as such on

15.9.1972 in t he Raj ast han Secretari at

excl udi ng breaks, if any and who are certified

by the Appointing Authority to have worked

satisfactorily and have al so passed conpetitive
5

exam nation nentioned in Part |l of Schedul e |
either in English Shorthand or H ndi Shorthand

apart from passing the English and Hi nd
typewiting tests. x x x"

By Gover nnent order dated 19.6.1978 the existing Lower

Di vi sion C erks/ Upper Division Cerks who were working or

required to wor k agai nst t he sanct i oned post
St enographers on purely ad-hoc basis were all owed speci al

pay of Rs.30 per nonth, provided they possessed one of the

followi ng qualifications either in English or H ndi

"(i) pass in H gher Secondary Exam nation or
degree of a University established under |aw
wi th Stenography as one of the subjects.

(ii) pass in the exam nation in stenography
held by the HCM State Institute of Public
Admi ni stration or Bhasha Vi bhag.

(iii) a diploma in stenography from I ndustrial
Training Institute.

(iv) conpl etion of training organized by the
Organi zation & Method Departnent and al so
passi ng t he test, if any, held by the

Organi zati on & Met hod Departnent.”

The gr ant of speci al pay was further subj ect to
foll owi ng conditions:-

"(i) The appointing authority certifies in
the order sanctioning special pay to the effect
that Stenographer regularly recruited through
Raj ast han Public Service Comm ssion is not
avail abl e.

(ii)The special pay shall be granted to the
6

lower division clerk till a Stenographer

recruited through Rajasthan Public Service

Commi ssion is not made available in the
Department . "

4. Provi so (5A) was anended several times postponing

of

t he



the cut off date. The said proviso as anended on 23.5.1979

reads as foll ows:

Pr ovi so

"(5A) that nothing in these Rul es shal
precl ude the appointing authority from maki ng

substantive appoi nt nent to t he post of
St enographer or the steno-typist, as the case
may be, subj ect to the availability of

vacanci es from anongst the persons who were
hol di ng the post of Stenographer either in
tenporary or ad hoc capacity in the Rajasthan
Secretariat on or before 31.7.1977 and whose
work is found satisfactory by the appointing
authority and who fulfilled either of the
followi ng qualifications on such dates. x x X
<"

(5A) was again amended on 23.1.1985 and the

provi so as anended read as foll ows:

Pr ovi so
anmendnent

23.1.1985.

"(5A) that nothing in these Rul es shal
precl ude the appointing authority from nmaking

subst antive appoi nt nent to t he post of
St enogr apher or the steno-typist, as the case
may be, subj ect to the availability of

vacanci es from anongst the persons who were
hol di ng the post of Stenographer either in
tenmporary or ad hoc capacity in the Rajasthan
Secretariat on or before 23.5.1979 and whose
work is found satisfactory by the appointing
authority and who fulfilled either of the
followi ng qualifications on such date. x x x x"
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(5A) was t hereafter anended on 18.9.1987
bei ng deened to have been nmade with effect from

The anmended proviso (5A) read as under

"(5A) that nothing in these Rul es shal
precl ude the appointing authority from naking

substantive appoi nt nent to t he post of
St enographer or the steno-typist, as the case
may be, subj ect to t he availability of

vacanci es from anongst the persons who were
hol di ng the post of Stenographer either in
tenporary or ad hoc capacity in the Rajasthan
Secretariat on or before 23.5.1979 and al so
continuously hol ding the post on 23.1.1985 and
whose work is found satisfactory by the

appoi nting authority and who fulfilled either
of the following qualifications on such date. x
X X x"

Due to shortage of Stenographers in the Secretariat

t he



Servi ce, t he speci al pr onot ees, who wer e wor Ki ng as
LDCs/ UDCs, wer e appoi nt ed as St enogr apher s on ad hoc
basis, on various dates between 17.3.1978 and 5.5. 1979,

and were paid the special pay of Rs.30 per nonth from

19. 6. 1978 onwar ds. On 29.2.1980, Rajasthan Public Service

Commi ssion (‘RPSC for short) invited applications for 86

posts of stenographers. After conducting an exam nation

RPSC  appoi nt ed sever al st enogr aphers by way of direct
recruitnent. The special pronotees, who were then working

as ad- hoc stenographers, applied in response to the said

adverti senent and partici pated in t he exam nati on, but
were not successful and were not selected. As and when the

directly recruited stenographers were given postings, the
8

speci al pr onot ees wor ki ng as ad- hoc st enogr aphers wer e
reverted from t he post of St enogr aphers to their

substantive posts as LDCs/UDCs in the years 1981 and 1982

6. When provi so (5A) was amended on 23.1.1985

provi di ng t hat per sons who wer e hol di ng t he post of
St enogr apher ei ther in t enpor ary or adhoc capacity in
Raj ast han Secretari at on or bef ore 23.5.1979 coul d be

appoi nted on substantive basis, the special pronotees (who

had been reverted as LDCs/UDCs in 1981-82) expected that

t hey will be consi dered for substantive appoi nt nent as
St enographers, as they fulfilled the requirenents proviso

(5A). But when provi so (5A) was further anended on
18.9.1987 clarifying that only those who were working as

St enogr aphers on or before 23.5.1979 and who continued to

hol d t he post as on 23.1. 1985, wer e eligible for
consi deration under proviso (5A), they felt that their

"right" to be considered for appointnment as Stenographers

on substantive basis was taken away, as they were not

wor ki ng as ad- hoc stenographers upto 23.1.1985 though they

wer e hol ding the post of Stenographer on adhoc basis on



23.5.1979. Therefore some of t he speci a

appr oached t he Raj ast han Hi gh Court and

No. 2116/ 1989 chal | engi ng the anmendnent dated 18.9.1987 to

provi so (5A) to Rul e 5 of t he Rul es. The

petition was allowed by a Division Bench of the Rajasthan
9

Hi gh Court on 7.8.1991 striking down the anmendnent dated

18.9.1987 to proviso (5A) as being unconstitutional. As a

consequence, the Hi gh Court directed the State Governnent

to consider the writ petitioners ( pronot ees) who
wor ki ng as LDCs/ UDCs for substantive appoi nt nent
St enographers in accordance with the Rules, as anended on

23.1.1985 and if as a result of such consideration, they

wer e f ound sui t abl e, t hey shoul d be appoi nt ed

St enographers with consequential benefits.

7. I n pursuance of the said order dated 7.8.1991, the
State Gover nnent by order dated 25.4.1992 appointed 27
LDCs/ UDCs (who wer e wor ki ng as steno-typists as

23.5.1979 on special pay of Rs.30 per nonth), to the post

of steno-typists under proviso (5A) to Rule 5 as anended

by notification dated 23.1.1985, with a note that separate

orders will be issued in regard to their seniority and

other benefits. By another order dated 25.7.1994, it was

noted that two of appointees had opted to continue in

their ori gi nal posi tion; and t hat t he remai ni ng
candi dat es appoi nted on 25.4.1992 woul d be consi dered as

regul arly appoi nt ed to t he post of St enogr apher
effect from1.4.1985 and they will be entitled to notiona

fixation of salary from1.4.1985 to the date of taking

over charge. It was further provided that the seniority of

the said 25 enpl oyees shall be fixed in accordance wth
10

Rul e 29 of the Rules and they shall be placed bel ow the

persons selected by the RPSC in 1980 and above the persons

pr onot ees
filed WP
sai d writ

wer e

as

as

on

25



sel ected by RPSC in the year 1985. This was foll owed by
anot her order dated 15.11.1995 making 22 of the pronotees
(including the appellants in CA No. 4935/2006) pernanent

on the post of stenographers with effect from 1.4.1985.

8. The order dat ed 15. 11. 1995 gave rise to t he

following two wit petitions:-

(i) Cvil Wit petition No. 2930/1995 by the 22 specia

pronot ees praying that their appointnent to the post of

St enogr aphers shoul d be made fromthe respective dates of

their initial appointnent in the year 1978-1979 agai nst

vacant posts as per proviso (5A) to Rule 5 (instead of

1.4.1985) and t hey shoul d be assi gned seniority with

effect fromsuch dates with all consequential benefits;

(ii) Gvil Wit Petition No. 4663/1996 by four directly

recruited st enogr aphers (appel l ants in CA  No. 4936/ 2006)
seeki ng quashi ng of t he notification dat ed 23.1.1985
anendi ng proviso (5A), and the order dated 15.11.1995 by

whi ch 22 special pronotees were nade pernanent in the post

of st enogr aphers with ef f ect from 1.4.1985. They al so
sought drawing up of a seniority list of the Stenographers

afresh after placing them above those persons whose nanes
11

were shown in the seniority list dated 15.11. 1995.

9. A learned Single Judge by order dated 21.10.2002

al | owed C. WP. No. 2930/ 1995 filed by t he speci al
pronot ees and dism ssed C.WP. No. 4663/1996 filed by the

direct recruits. He directed t he State Gover nnent to
i mpl ement the order dated 7.8.1991 in CAP No. 2116/ 1989 and

pronote the clerks who were appointed in 1978 or 1979

temporarily or on ad-hoc basis, as Stenographers fromthe

date of their initial appointnment in 1978 and 1979 agai nst



vacant substantive posts and assign seniority to them as
St enogr apher s from t he respective dat es of initial

appoi ntnments in 1978 and 1979.

10. The said order dated 21.10.2002 in CAP No. 2930/ 1995

was challenged in follow ng three special appeals:- (i)

CSA No. 1038/ 2002 by t he four direct recruit
st enogr aphers; (i) CSA  No. 79/ 2003 by t he State of
Raj ast han; and (i) CSA  No. 454/ 2003 by ot her direct

recruits (Govind Ram Ail ani and others). The four direct
recruits (appellants in CA No.4936/2006) also filed CSA
No. 1039/ 2002 agai nst the dism ssal of WP No. 4663/ 1996

Al'l these four appeals were disposed of by the inpugned
comon judgnment dated 19.1.2005 by a Division Bench of the
Raj ast han Hi gh Court. The division bench held that the

speci al pr onot ees who wer e appoi nt ed as St enogr apher s
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after 1.4.1985, that is in the year 1992 were not entitled
to seniority from1978 and 1979, as no vacanci es were

avail able after the direct recruitnment in 1981. Therefore

t he di vi si on bench di rect ed t he State Gover nnent as

fol | ows: (a) to assign seniority to the direct recruits
fromthe respective dates of their appointnent; (b) not to
assign speci al pronotees appointed as Stenographers in the

year 1992 under proviso (5A), seniority prior to 1.4.1985;

and (c) i f any directly recruited st enogr apher was

sel ected and appointed after 1.4.1985 will be junior to
t he speci al pronotees appoi nted under proviso (5A) with

effect from 1. 4. 1985.

11. The sai d order of t he di vi si on bench dat ed

19.1.2005 is challenged in these appeals as stated above.

11.1) Civil Appeal No.4935/2006 is filed by the specia
pronot ees aggri eved by the finding that stenographers who
have sel ected and appoi nted under proviso (5A) in 1992

could not be treated as having been appointed prior to



1.4.1985 and that they will be senior only to the direct

recruits who were sel ected and appointed after 1.4.1985.

The speci al pr onot ees submitted t hat t hey wer e

claimng any nonetary benefit on the basis of their ad hoc

service, but were only claimng that they were entitled to

be appoi nt ed on regul ar basi s from the date of

initial ad hoc or tenporary appoi ntment having regard to

proviso (5A) to Rule 5, as the object of the said proviso

was to absorb al | LDCs/ UDCs who wer e appoi nt ed
13

st enographers on ad-hoc basis into substantive vacanci es,
as regul ar stenographers fromthe date they were appointed
on ad hoc basis.

11. 2) Cvil Appeal No. 4936/ 2006 is filed by t he four
direct recruits who were selected in 1981, 1985 and 1989.

They are aggrieved by the decision of the Division Bench

that the special pronotees are entitled to seniority with

effect from 1.4.1985. They contend that the wording of

provi so (5A) to Rul e 5 does not aut hori ze or enabl e
retrospective appoi nt ment s; t hey cont ended t hat provi so
(5A) did not provide for retrospective appointment; that

the said proviso only enabled the appointing authority to

appoi nt prospectively to existing vacant posts, persons

who were working as Stenographers either on temporary or

ad hoc basis and whose services were satisfactory and who

possessed t he prescri bed qual i fications; and t hat as

appoi ntments were nmade on 25.4.1992 it could be effective

only from 25.4.1992 and not fromany earlier date. They

contended that as all of them were appointed as direct

recruits prior to 1992, (that is in the years 1981, 1985

and 1989), they had to be treated as senior to the 22

speci al pronotees who were appointed on 25.4.1992

12. Ther ef or e, t he questions t hat ari se for our
consi deration are

(i) Whet her the special pronotees who were appoi nted on
24.5.1992 under proviso (5A) to Rule 5 in pursuance of the
decision of the High Court dated 7.8.1991 ought to have
been appointed with retrospective effect fromthe years
1978 and 1979 when they were appointed on ad hoc basis
with special pay (as clainmed by the pronotees)?

O

(i) Whet her the appoi ntnent of special pronotees under
provi so (5A), could be only prospective fromthe date of

14
their appoi nt nent (25.4.1992) and not from any
retrospective dat e, (as cont ended by t he Direct
Recruits) ?

O

(iii) Whether the orders dated 15.11.1995 making the

LDCs/ UDCs appoi nt ed as st enogr aphers on 25.4.1992
pernmanent in the post of stenographers with effect from
1.4.1985 is valid and does not call for interference?

not

their

as



13. The order dat ed 7.8.1991 in CW  No. 2116/ 1989
attai ned finality as chall enge thereto was rejected by

this Court on 9.12.1991. The issue decided by the High

Court in order dated 7.8.1991 was that the anendnent dated

19.9. 1987 to provi so (5A) addi ng t he wor ds "and al so
continuously hol ding the post on 23.1.1985" was invalid

and consequently the said addition was quashed. Therefore

we have to proceed on the basis that proviso (5A) should

be read wi thout the 1987 anendnent, that is as follows:

"(5A) that nothing in these Rul es shal
precl ude the appointing authority from naking

substantive appoi nt nent to t he post of
St enogr apher or the steno-typist, as the case
may be, subj ect to the availability of

vacanci es from anongst the persons who were
hol di ng the post of Stenographer either in
tenporary or ad hoc capacity in the Rajasthan
Secretariat on or before 23.5.1979 and whose
work is found satisfactory by the appointing
authority and who fulfilled either of the
followi ng qualifications on such date. ........

Proviso (5A) gives a clear indication that it could
15

be i nvoked only in regard to t enpor ary or
st enographers who were working as such on the date of

consi deration under the said proviso in addition to the

requi renent that they should have held such tenporary or

ad- hoc position on or before 23.5.1979. This is because

provi so (5A) uses t he expr essi on ‘whose wor k is
satisfactory’ and not ‘ whose wor k was f ound to
satisfactory’. As the order dated 7.8.1991 of the High

Court had attained finality, we do not propose to disturb

the validity of appointnment of the special pronotees under

order dated 25.4.1992, even though their eligibility was

doubtful as they had ceased to hold such tenporary or ad-

hoc position from 1981-82. Be that as it may.

14. The or der of the H gh Court dated 7.8.1991

const rued by t he State Gover nment as directing

ad- hoc

f ound

be

was



consi derati on of t he speci al pr onot ees for

appoi nt ment as stenographers, if they were in service on

or before 23.5.1979 and their work was satisfactory and

t hey possessed t he qualifications prescri bed
provi so.
15. The special pronotees who were earlier working as

LDCs and UDCs were assigned to work agai nst sanctioned
vacant posts of stenographers on ad hoc basis in the year

1978-79 to 1981-82 pending regul ar recruitment by granting
16

them a special pay of Rs.30/-. \When they were so required

to work as stenographers on ad hoc basis with special pay

of Rs.30/- in the years 1978 and 1979, proviso (5A) to

Rule 5 was inapplicable to them as at that tine, proviso

(5A) enpower ed t he appoi nti ng aut hority

substantive appoi nt nent to t he post of

agai nst avail abl e vacanci es, only from anong t hose who
were hol ding the post of stenographers either in tenporary

or ad hoc capacity in the Rajasthan Secretariat on or

before 31.7.1977. As none of the 22 special pronotees was
hol di ng the post of ad hoc stenographers on 31.7.1977 and
all were appointed as ad-hoc stenographers only between
17.3.1978 and 5.5.1979, they could not be considered under
provi so (5A) for appointnment on regular basis. As they

were required to work as stenographers purely on ad hoc

basi s from t he years 1978 and 1979,
recruitnent and the regular recruitment was in fact done

by t he Publ i c Servi ce Conmi ssi on in
adverti senent dated 29.2.1980, they were all reverted from

t he post of ad- hoc st enogr aphers to

posi tions as LDCs and UDCs in t he years
noti ced above these 22 special pronotees who were wor ki ng

as ad- hoc st enogr aphers in 1980, appl i ed

recrui tnent against the advertisenent dated 29.2.1980, but

their

substantive

in t hat

to make

st enogr aphers

pendi ng regul ar

pur suance of

ori gi nal

1981- 82. As

for di rect



none of t hem was successf ul in t he exam nations and
consequent|ly wer e not appg%nted agai nst t he direct
recruitnment vacancies filled by RPSC. Significantly, none

of the said 22 LDCs/UDCs working as ad-hoc stenographers

who were reverted back as LDCs/UDCs in 1981-82 chall enged

their reversion and their reversion attained finality.

16. Oly when provi so (5A) to Rul e 5 was further
anended on 23.1.1985, by changing the cut off date as

23.5.1979 i nst ead of 31.7.1977, t he speci al pr onot ees
becane eligible for bei ng consi der ed for substantive
appoi nt nent to t he post of stenographers under proviso

(5A). But proviso (5A) did not create a right in those who

wer e wor ki ng as ad- hoc/tenporary st enogr aphers on or
bef ore 23.5.1979 for consi derati on and appoi nt nent . As
noti ced above, t he appoi nt nent to t he post of
st enographers was 50% by direct recruitnent and 50% by

pronoti on from anmongst LDCs and UDCs. Proviso (5A) nerely

enabl ed t he appoi nti ng aut hority, i f he SO desired or
f ound it necessary to make substantive appoi nt nent as
st enogr apher, anyone who was working as ad hoc/tenporary

st enogr apher in the Rajasthan Secretariat on or before

23.5.1979, subject to fulfillnment of three conditions

(i) t hat t here wer e vacanci es in t he post of

stenographers; (ii) that the appointing authority found

that the work of such tenporary or ad hoc stenographer was

sati sfactory; and (iii) t hat t he ad
st enogr apher possessed the required qualifications on the

18
date when he was consi der ed for such
appoi nt nent . Provi so (5A) starts with t he
not hi ng in t hese rul es shal | precl ude t he

authority for naking substantive appointnent to the post

of stenographer”. This shows that proviso (5A) is purely

hoc/ t enpor ary

subst anti ve
wor ds "t hat

appoi nting



an enabl ing provision which gives the option or liberty to

t he appoi nt ment aut hority to fill any vacant post

st enogr apher by maki ng a substantive appoi nt nent of
person who had worked as ad-hoc/tenporary stenographer on

or bef ore 23.5.1979 and possessed t he prescri bed

qualification at the time of substantive appointnent.

17. When the Division Bench of the Hi gh Court by order
dated 7.8.1991 held that the anendnent to proviso (5A) on
18.9.1987 was invalid, it only neant that the option or
liberty becane available to the appointing authority in
terns of the said proviso as it stood before the anendnent
dated 18.9.1987 and that the requirenment added by the said
anendnment that the ad hoc/tenporary stenographer should

al so be continuously working till 23.1.1985 was del et ed.

The said order dated 7.8.1991 of the H gh Court by no
stretch of imagination could be construed as mandating the
appoi nting authority to consider all LDCs and UDCs who

wer e wor ki ng as ad hoc/ t enpor ary st enogr aphers on

bef ore 23.5.1979 for bei ng regul arly appoi nt ed

of

or

as

st enogr aphers on substantive basi s, even if t hey had

19
ceased to hol d such position in 1981- 82. The
appoi ntments by way of pronotion from anongst LDCs and
UDCs was to be made in the nornmal course as per proviso
(5) and not under provi so (5A). Provi so (5A)
additional option to the appointing authority to fill any

vacancy in the post of stenographers by maki ng substantive

appoi nt nent as speci al cases or to nmeet unf or eseen

conti ngenci es or to nmeet ur gent requirenents
obvi ously neans that the power under proviso (5A) could

only be exercised with reference to the current needs and

requirenents when t he consi deration under provi so

takes place and not with any retrospective effect.

regul ar

gave

an

Thi s

(5A)



18. Ther ef ore, any appoi ntment under proviso (5A) could
be only by way of current appointnent with prospective
effect. The order dated 7.8.1991 could not be construed as
directing otherwi se. In the inmpugned order, the division
bench of the Hi gh Court proceeded erroneously in assum ng

that the retrospective appoi ntnment of 22 LDCs/ UDCs under

provi so (5A) was valid i f it was with ef f ect
1.4.1985. On a careful consideration of the wording of

provi so (5A), we are of t he Vi ew t hat it does
contenpl ate or provi de for or aut hori ze retrospective
appoi nt nent t her eunder . Ther ef or e, we accept

contention of the direct recruits, reject the contention

of the special pronotees and set aside the decision of the
20

Di vi sion Bench of the High Court insofar as it holds that
the retrospective appointnment could be nade with effect

from 1. 4. 1985.

19. In Vi ew of t he above, we di smi ss Cvil Appea
No. 4935 of 2006 filed by the special pronotees and all ow

Cvil Appeal No. 4936 of 2006 and decl are t hat t he
appoi ntment of the special pronotees as stenographers on

25.4.1992 was prospective with effect fromthat date and

not with effect fromany previous date (either in 1978-79

or from1.4.1985). W direct the State Government to draw

the revised seniority list accordingly.

Re : Civil Appeal Nos. 4937 and 4938 of 2006.

20. The appellant in CA No. 4937 of 2006 was initially

appoi nted as an LDC. By order dated 23.11.1972, he was

appoi nt ed as an ad hoc St enogr apher in t he Educati on
Depart nent . He was t aken on transfer, on t he post of

St enographer in the Secretariat, tenporarily, continuing

his lien on his post in the parent departnent, vide order

from

not

t he



dated 7.3.1977 and he joined the Secretariat on 23.3.1977
H s appoi ntment as Stenographer was made substantive with
effect from 15.3.1978 in his parent (Education) departnent
on 3.7.1979. By an order dat ed 19.10. 1981 made

provi so (5A), his appointnent on the post of Stenographer
21

in the Secretariat was nmade substantive with effect from

23.5.1979.
21. The appellants in CA No.4938 of 2006 were initially
appoi nt ed as LDCs. They wer e appoi nt ed as ad hoc

St enographers on 4.4.1977, 4.4.1977 and 11.4.1977. They
wer e extended special pay by order dated 7.7.1978. They
wer e appoi nted as regul ar stenographers with effect from
the date of their initial appointnent as stenographers,

vi de order dated 16.11.1981, under proviso (5A).

22. One Kripa Shankar Sharma who was directly recruited

as a St enogr apher in t he Secretari at on 7.2.1981 and
confirmed with effect from25.8.1983 filed a wit petition

(CWP No. 1433 of 1983) for the following reliefs

(a) The notification dated 23.5.1979 whi ch anended
provi so (5A) by substituting the date 31.7.1977 in
pl ace of the dates 5.5.1970 or 15.9.1972 and the
subsequent notification dated 9.6.1983 by which the
date 31.7.1977 was substituted as 14.3.1978 in
proviso (5A) were invalid.

(b) For a declaration that the order dated 16.11.1981
by which the State CGovernnent appointed the six
persons (including appellants 1 to 3 in CA
No. 4938/ 2006) as stenographers on regul ar basis
fromthe date on which they were initially
performng the duties as stenographers on ad hoc
basis and t he subsequent show cause notice dated
15.12.1981 proposing to confirmthemin the post of
stenographers with effect from 23.5.1979 and
inviting objections to the said proposal from
af fected persons were invalid.

(c) For a declaration that the substantive appoi ntnent
22

of ad hoc/tenporary stenographers under proviso

(5A) was null and void and that consequently they

under



shoul d be declared as ineligible for appearing in

t he Personal Assistant exam nation

He contended that he was senior to the appellants

in C A No. 4938 of 2006 as their appoi nt ment s as
st enogr aphers under Provi so (5A) was by order dat ed
16. 11. 1981, wher eas he was directly appoi nt ed as
st enogr apher on 7.2.1981. The sai d Wit petition was
di smi ssed by a | ear ned single Judge, by order dat ed

30.11.1999. The special appeal filed by the said Kripa

Shankar Sharma agai nst the said decision of the |earned

Singl e Judge was al | owed by a Di vi si on Bench by t he
i mpugned order dated 17.5.2005 in ternms of the order dated

19. 1. 2005 whi ch is chal | enged by t he st enogr aphers
appoi nted under proviso (5A) in Gvil Appeal Nos. 4937 and

4938 of 2006.

23. The appellants in C. A No.4938/2006 subnitted that
their cases were different fromthe cases of specia
pronot ees considered in CA Nos.4935 & 4936/2006. It is

poi nted out that the ad hoc appoi ntnment of the specia
pronotees in 1978-79 had conme to an end in 1981-82 when

they were reverted as LDCs/UDCs and they were not working

as stenographers when they were appointed. On the other
23

hand, the appellants in CA No.4938/2006 were working as ad

hoc stenos both on 23.5.1979 and on 16. 11.1981 when the

order under provi so (5A) was made. On carefu
consi deration, we find that the said distinction has no

rel evance to t he i ssue on hand whi ch is whet her t he
appoi nt ment under proviso (5A) could be with retrospective

effect. As seen fromthe facts narrated, our decision in

Cvil Appeal Nos. 4935 and 4936 of 2006 t hat t he
appoi nt ment under proviso (5A) could not be retrospective

will apply to Civil Appeal No.4938 of 2006



24. The position of t he appel | ant in G vil Appea
No. 4937 of 2006 is however different. Hi s appoi ntnent as

st enographer was nade substantive in his parent departnent

with effect from 15.3.1978. By order dated 19.10.1981, his

appoi nt ment was made substantive in the Secretariat with

effect from 23.5.1979, by which date he was a stenographer

on substantive basi s in hi s par ent depart nent. Mor e
i mportantly, t he order dat ed 19. 10. 1981 under provi so
(5A), appointing himas stenographer on substantive basis

in the Secretariat was not challenged by Kripa Shankar

Shar ma in his Wit petition (WP No. 1433 of 1983). He
chal l enged only the order dated 16.11.1981 under proviso
(5A) relating to the appellants in CA No.4938 of 2006
Though Kri pa Shankar Sharnma had i npl eaded the appellant in

Cvil Appeal No.4937 of 2006 as the sixth respondent in
24

his wit petition, as Kripa Shankar Sharma had failed to
chal  enge the order dated 19.10.1981 under proviso (5A)
made in hi s case, no relief coul d have been grant ed

agai nst the appellant in C A No.4937 of 2006

25. In view of the above, follow ng the decision in

Cvil Appeal Nos.4935 and 4936 of 2006, we disniss the

Givil Appeal No. 4938 of 2006. However, Givil Appea
No. 4937 of 2006 is allowed and the orders of the |earned

Si ngl e Judge and the Division Bench of the High Court are

set aside and the Wit Petition No. 1433 of 1983 is
dismissed in so far as the appellant in CA No.4937 of

2006 (Hariharan Nair).

New Del hi; J.
Decenber 1, 2010. (Mukundakam Shar ma)



