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SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NQ(s). 3308 OF 1999

K. P. SOVAN Appel I ant (s)

VERSUS

BD. OF TRUSTEES OF PORT OF MORMUGAO & ANR Respondent ( s)

(Wth office report )

Dat e: 20/04/2006 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE B. P. SI NGH
HON BLE MR JUSTI CE ALTAMAS KABI R
For Appellant(s) M. B.V. Deepak, Adv.
Ms. Malini Poduval, Adv.
For Respondent (s) M. U A Rana, Adv.

M. Arvind Kumar, adv.
M. P.K.  Thakur, Adv.

for MS Gagrat & Co., Advs.

UPON hearing counsel the Court nmade the foll ow ng

ORDER

The appeal is dismssed with no order as to the co
sts in ternms of the signed order.

(Ajay Kr. Jain)
(Vi jay Dhawan)

Court Master
Court Master



(Signed order is placed on the fi

e)
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO 3308 OF 1999
K. P. Sonman

Appel | ant

Ver sus

Board of Trustees of Port of Myrmugao & Anr.
Respondent s

ORDER
The appellant herein i mpugns the judgnent and order of the H gh Cour
t of Bonbay at Coa

dated 29.7.1998 in First Appeal No. 93 of 1993. The High Court by its inpugned judgnment and o
rder has non-

suited the appellant on two grounds, firstly, on the ground of the bar of Order Il Rule 2(3) o
f the Code of Civi

Pr ocedur e, 1908 and secondl y, on t he ground of Ilimtation hol di ng that the
Sui t was barred by limtation

prescri bed by Section 120 of the Major Port Trusts Act, 1963. The facts of the case are not
in dispute. They

may be succinctly stated thus,

The  appel | ant herein entered into an agr eenent with the re
spondent - Tr ust whi ch i nvol ved
r enoval of wr eck at Vasco Bay and dunpi ng t he same at Berth No. 10

at t he t ender ed anmount of

Rs. 14, 97, 000/ - subj ect to "no cure no pay" cl ause. The wor k was to b



e conpleted wthin a period of 35

weat her worki ng days and the appellant was required to furnish a bank guarantee in the sum of
Rs. 65, 000/ - as

security deposi t and Rs. 10, 000/ - as ear nest nmoney. As agai nst t he advanc
e of Rs.7,00,000/- made to the

appel l ant he was required to give a bank guarantee, which he furnished. It appears that the w
ork could not be

completed within the period stipulated in the agreenent and the period had, therefore, to be e
xt ended. The

appel lant clains to have done some work inasnuch as he had removed 5,000 Metric Tonnes of th
e wreckage

and in the process had spent about Rs.17,10,000/-. However, no paynment was made to the appel
ant. On Apri

12, 1988, the respondent No. 2 sent a letter to the appellant herein conplaining that he was n
ot doi ng work of

r enoval of t he wr eckage and t hat i f no reply was recei ved by 18th Apr
il, 1988, t he bank guar ant ee of

Rs. 7,00, 000/ - furnished by the appellant would be encashed and the contract would be treate
d as cancell ed.

On 9. 5.1988, the appellant received a comunication from respondent No. 2 date
d 5.5.1988 conveyi ng t he

deci sion of the respondents to encash the bank guarantee and to treat the contract as cancelle
d.

On the follow ng day, i.e., on 10.5.1988 the appellant filed
a Regul ar Cvil Sui t No. 62/1988

against the Port Trust for a declaration that they were not entitled to encash the bank gua
rantee and for an

order of injunction restraining the defendants from encashing the bank guarantee. VWhile t
he said suit was

pendi ng, the appell ant by hi s notice  of 3.1.1989 called upon the respond
ents to pay him a sum of

Rs. 17, 10,000/- within four weeks. Since the denand of the appellant was not fulfilled, he fi
ed an application,

bei ng M scel | aneous Appli cation No. 229/ 1989 in t he Hi gh Court on 15.6.198
9 under Section 402 of t he



Mer chant Shi ppi ng Act, 1958. That proceeding was ultimtely dism ssed by the H gh Court on Ju
ne 05, 1990

hol ding that Section 402 of the Merchant Shipping Act did not apply to a case where there
was an express

agreenent between the owner and salvor. Thereafter, on July 05, 1990 the instant suit being S
pecial CGvil Suit

No. 93/1990 was filed by the appellant to recover the sum of Rs.21, 60, 000/-
together wth i nterest t her eon

towards sal vage services rendered by himas also the other anounts deposited by way of securi
ty deposit and

ear nest noney.

W may at this stage observe that in the injunction matter, though tenpora
ry injunction was

granted, in the appeal preferred therefroma direction was made by the Appellate Court to depo
sit the anount

of Rs.7,00,000/- in Court, and in that view of the matter the appellant wi thdrew the said suit

The instant suit was resisted by the respondents on the ground that the suit
was barred by the

provisions of Oder Il Rule 2(3) of the Code of Civil Procedure, 1908, since the appellant-p
aintiff herein had

earlier filed Regular Suit No. 63/1998 whi ch was subsequently Wit
hdr awn wi t hout obt ai ni ng t he

liberty of t he Court to file a subsequent Suit. The r espondent s- def endan
ts al so resisted t he claim of the

appel lant on the ground that the claimwas barred by linitation prescribed by Section 120 of
the Major Port

Trusts Act, 1963 which prescribed that such a suit should have been filed within a period of s
i X nont hs.

The | ear ned Gvil Judge who tried t he sui t uphel d t he co
ntentions ur ged on behal f of t he

respondents, and in appeal the High Court has affirned the findings of the Trial Court.

We are of the viewthat since the suit nust fail on the question of limtati



on, it is not necessary

for us to consider the other subm ssions urged before us which relates to the bar pleaded on t
he basis of O der

Il Rule 2(3) of the Code of GCivil Procedure. At the threshold we may observe that counsel for
t he appel | ant has

not contended before us that the linmtation prescribed by Section 120 of the Major Port Tr
usts Act will not

apply to the suit in question. W are, therefore, not called upon to consider whether the Iim
itation prescribed

by the aforesaid Section of the Major Port Trusts Act does not apply to the suit in question
We proceed on the

basis that the limtation prescribed by Section 120 of the Port Trusts Act applies to the su
it in question since

that position is not disputed by the appellant, nor was it disputed by the appellant even befo
re the Hi gh Court.

The question then is whether the suit was filed within the period of Iimtation prescribed by
Section 120 of the

Maj or Port Trusts Act. The Courts bel ow have proceeded on the basis that by letter dated 5.
5.1988, received

by the appellant on 9.5.1988, the respondents comuni cated their decision to encash the bank g
uar ant ee and

unequi vocal Iy decl ared that they had cancell ed the agreenent. The cause of action for the suit
, therefore, arose

on 9.5.1988. On that basis it was held that the suit filed on July 5 1990 was clearly barred
by limtation.

Counsel for the appellant sought to contend before us that in viewof the p
rovisions of Section

29 (2) of the Limtation Act, the provisions contained in Sections 4 to 24 of the Limtati
on Act applied to the

suit in question and, therefore, the period during which the appellant was pursuing bona-fide
a |l egal renedy

before anot her forum shoul d be excl uded. He submitted t hat t he applicati
on under Secti on 402 of t he

Mer chant Shi ppi ng Act was filed on 15. 6.1989 and t he same was di sm ssed
on 5. 6.1990. He, t herefore,



submitted that the said period ought to be excluded in conmputing the period of limtation. It
is not possible to

accept t he contention, because if t he peri od of limtation prescribed unde
r Section 120 of the Maj or Port

Trusts Act applied, the cause of action having arisen on 9.5.1988, the suit ought to have been
filed on or before

the 8. 11.1988. Since the suit was not filed within the period of linmtation as prescribed by
Section 120 of the

Maj or Port Trusts Act, the suit was barred by linmitation on the date it was filed. It was
only subsequently,

almbst 7 nonths later, that an application under Section 402 of the Merchant Shipping Act
was filed by the

appellant. Since the suit stood barred by limtation nmuch before the filing of the said appl
cation under Section

402 of the Merchant Shipping Act, the time taken in di sposal of the said
pr oceedi ng cannot be t aken into

account for conputing the period of lintation and, therefore, no question arose of excluding
the said period

whil e conputing the period of Iimtation prescribed under the Act.

The |earned counsel then subnmitted that the cause of action in
the instant case ar ose not on

9.5.1988 but on a subsequent date. According to himhe had submitted a final bill claimng Rs
. 17,10, 000/ - on

27.5.1988. Since no paynent was nade, he issued notice by registered post <calling upon
the respondents to

settle the final bill. This notice was issued on January 03, 1989. According to him the ¢
ause of action arose

when t he respondent s ref used to make paynent in terns of the notice i ss
ued on January 03, 1989. Thi s

submi ssion nust also be rejected because the respondents having cancelled the agreenent
and given notice

thereof to the appellant which was received by himon 9.5.1988, the amount, if any, clained b
y the appel |l ant



under t he sai d agr eement becane payabl e to him and he coul d have filed
a suit for recovery of t he sai d

anount . The cause of action was not dependent upon t he appel | ant gi ving
notice to the respondents and

claim ng the amount due under the agreenent, nor was it dependent upon the refusal of ther
espondents to

pay the amount clainmed or their failure to respond to the clai m nmade. In the facts and circu
nst ances of the

case, we have no doubt that the cause of action accrued to the appellant on 9.5.1988 when
t he respondents

cancel | ed the agreenent and proceeded to encash the bank guarantee.

So Vi ewed, we can find no error in t he i mpugned  j udgnent
and order of t he Hi gh Court.

Accordingly, we disnmss the appeal but with no order as to costs.

(B.P. SINGH)

(ALTAMAS KABI R)
New Del hi

April 20, 2006



