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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (CGivil) No(s).21170/2003

(From the judgenent and order dated 04/02/2003 in DBCSA No. 73/2003 of The
H GH COURT OF RAJASTHAN AT JODHPUR)

STATE OF RAJASTHAN AND ANR Petitioner(s)
VERSUS
M S. KEDAR DAS SURENDRA KUMAR Respondent ( s)

(Wth prayer for interimrelief and office report )
(For FD)

Date: 13/05/2005 This Petition was called on for hearing today.

CORAM :
HON BLE MRS. JUSTI CE RUVA PAL
HON BLE MR, JUSTI CE C. K. THAKKER

For Petitioner(s) M. Pradeep Agarwal, Adv.
H. D. Thanvi , adv.

A. P. Dhani j a, adv.

Punit Jain, adv.

. Sarad Si nghani a, adv.

M. Sushil Kumar Jai n, Adv.

=553

For Respondent (s) M . Mani sh Si nghvi , adv.
M. P.V. Yogeswaran, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

Leave granted.
The appeal is disposed of.

[ SUVAN ADHWA] [ MADHU SAXENA]
COURT MASTER COURT MASTER

Signed order is placed on the file

IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON



ClVIL APPEAL NO. COF 2005
(Arising out of SLP(C)No. 21170/ 2003)

State of Rajasthan and Anr. .. Appellants
VS.
M's. Kedar Das Surendra Kunar .. Respondent
ORDER

Leave granted.

The r espondent was transporting dry fruits

bet ween Del hi to Pal i in Jodhpur. The respondent’s

truck in which its goods were carried was intercepted
and twel ve packets were seized. Notices under Sec.78

(4) and Section 83(1) of the Rajasthan Sal es tax Act,

1994, wer e i ssued. After heari ng t he parties, t he

Assi st ant Conmrer ci al Tax O ficer (ACTO rai sed a

demand for Rs. 38, 939/ - by way of penal ty and al so

directed the rel ease of the goods. However, it was
stated that if the goods were spoiled for any reason
then there was no liability of the State Governnent.
The respondent filed an appeal challenging this
order of the Assistant Commercial Tax Oficer. Wile

t he appeal was pendi ng, t he r espondent al so filed

Wit petition. It was subnitted before the | ear ned

Single Judge by the respondent that by
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i ssuing a notice under Sec.83(1), the appellants had
opt ed for pur chasi ng t he goods but no payment had
been made till date. The wit petition was di sposed
of on the basis of agreenent of counsel for the State
t hat st eps woul d be t aken to make payment , as

provi ded under Sec. 83 of t he Act . However, it was

a



submitted t hat t he payment woul d be made after t he
State adj ust ed t he penal ty whi ch had been | evied on
t he respondent.

Despite having agreed before the | earned Single

Judge, the appellants preferred an appeal before the

Di vi si on Bench. The Di vi si on Bench not ed t hat t he
or der i mpugned bef ore it had been agr eed to by t he
counsel for t he appel I ants. It was al so hel d t hat

t he proceedi ngs under Sec.78 of the Act were separate

from the pr oceedi ngs under Sec. 83 and t hat once t he
noti ce under Sec.83(1) was issued, it was obligatory
on t he part of t he Assi st ant Conmrer ci al Tax O ficer
to nake paynent of the articles seized.

The Di vi si on Bench accordingly di smi ssed t he
appeal of t he appel I ants and reaf firned t he Si ngl e
Judge’ s or der whil e directing payment to be made
under Sec.83(1) of the Act. However, it went further
and directed that the State could recover the anount
of the purchase price of the goods fromthe Assistant
Conmmer ci al Tax Oficer who had issued the notice

under Sec.83(1) of the Act.
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Learned counsel on behal f of the appellants has
reiterated the same  submissions as had been taken
before the Di vi si on Bench, namel vy, t hat the appea
was pendi ng from the or der of t he Assi st ant
Conmrer ci al Tax O ficer. However , admttedly there
was no stay of the order of the ACTO by the Appellate

Aut hority. Therefore, in terns of Sec.83(2) of the

Act, as it then stood, the dealer was bound to sel

t he goods to ACTO. Thi s i mplies a mandat ory



obl i gation on the part of the ACTO to purchase the

sane. It is to be noted that under Sec.83(2) as it
then stood, that if the dealer did not deliver the
goods for t he pur pose of ef fecting such sal e, he

woul d be liable to further penalty.
In the circunstances, the H gh Court was wholly
correct in directing t he appel I ants to make payment

of t he pur chase price as det er m ned for t he pur pose

of | evy of penal ty by t he appel l ants to t he

respondent . It is true that the appeal is pendi ng

But in t he ci rcunst ances of t he case t hat nmust be
limted only to t he question to | evy of t he penal ty
under Sec. 78(5) of t he Act . It is made cl ear t hat

whi | e maki ng the paynment, the appellants would be
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entitled to set apart t he quantum  of t he penal ty as
determi ned on the basis of purchase price which would

be subj ect to t he out come of t he appeal bef ore t he
Appellate Authority. The direction of the H gh Court

giving liberty to the State Governnent to recover the

purchase price fromthe ACTO personally is set aside.

In view of this order, the respondent’s appeal before

t he Appel | ate Aut hority regardi ng Sec. 83 has

necessarily become infructuous. However, the appea

relating to Sec.78(5) proceedings will continue.

The appeal is disposed of.

(RUMA PAL)

( C. K. THAKKER)



New Del hi;
May 13, 2005.



