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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NQ(s). 6866 OF 2000

M S. USHA RECTI FI ER CORPN. (1) LTD. Appel I ant (s)
(presently known as M S. USHA (1)LTD.)

VERSUS
COVWNR. OF CENTRAL EXCI SE, NEW DELHI Respondent (' s)

(Wth office report )

Date: 13/01/2011 This Appeal was called on for judgnent today.
For Appell ant(s) M. Shiv Kumar Suri, Adv.
For Respondent (s) M. B. Krishna Prasad, Adv.

Hon' bl e Dr. Justice Mukundakam  Shar nma pronounced
Judgnent of the Bench conprising His Lordship and Hon' ble M.
Justice Anil R Dave.

The appeal is dismissed in terms of the signed reportable

j udgnent which is placed on the file.

( KUSUM SYAL) ( RENU DI WAN)
SR P. A COURT MASTER
(Signed Reportable judgnent is placed on the file.)
REPORTABLE
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 6866 OF 2000
Ms. Usha Rectifier Corpn. (1) Ltd.
[Presently known as Ms. Usha (1) Ltd.] .... Appellant
Ver sus
Conmi ssi oner of Central ... Respondent
Exci se, New Del hi
JUDGVENT

Dr. MUKUNDAKAM SHARMA, J.

1. By this judgnent and order we propose to di spose of the appeal



which is filed by the appellant herein being aggrieved by the
judgnents and orders passed by the authorities including the
Custons, Excise & Gold [Control] Appellate Tribunal [for short
‘ CEGAT' ] demandi ng duty of Rs. 4,92,566.28 from
the appellant on the plant and machinery including testing

equi prents manufactured by them
The  appel | ant herein is a manufacturer of el ectronic

transformers, sem -conductor devices and other electrical and
el ectroni cs equi pnents. During the course of such manufacture
t he appel | ant al so manufactured machinery in the nature of
testing equipnents to test the final products of the assessee
conmpany costing Rs. 31,27,405/- as per Note 6 of the Schedul e
‘Q page 15 of the bal ance sheet for the year endi ng Decenber
1987. The aforesaid position was further reiterated in the
Director’s report appearing at page no. 2 of the Annual Report
for the year ending Decenber, 1988.

A show cause notice was issued to the appellant directing them
to show cause as to why central excise duty should not be |evied
on it along with interest and penalty. The appellant subnitted its
reply to the aforesaid show cause notice wherein they took a
stand that no nmanufacture of plant and nachinery of the nature
al | eged had taken place during the year to warrant |evy of centra
excise duty. It was further stated that for research and
devel opnment wing of the conpany and to carry out trials,
experinents and for undertaking devel opnment job based on the
| at est technol ogy avail abl e worl dwi de or through their own
resources it had bought out itens, parts, conponents, etc., and

for that purpose such itenms were assenbled in the factory. It
was al so stated that after research is so done, and if it was not

successful, the sane was disassenbled. It was contended that

the job that was carried out in that process was purely for
research and devel opnental works and it was not manufacture

of testing equipnments. In the said reply it was also stated that
project to develop the aforesaid testing equipnent for use within

t he factory was undert aken to avoid i mporting of such



equi prrent fromthe devel oped countries with a viewto save
forei gn exchange but since the project failed, no serious effort
had since been nade to conplete the manufacture of the said
testing equipnents. It was further contended that under Section
3 of the Central Excises and Salt Act, 1944 the inposition of
excise duty is on the act of manufacture or production and when
there is no manufacture or production, there cannot be any duty
so leviable, particularly, when the aforesaid processed materia

was not narket abl e.

The Additional Collector, Central Excise under order-in-origina

No. 6/92-93 dated 27.5.1992 after consideration  of t he
contentions confirned the demand of duty anpunting to Rs.
4,92,566. 28 and i nmposed a penalty of Rs. 50,000/- holding that

in view of the docunentary evidence and the bal ance sheet it
had been proved beyond doubt that they had manufactured

pl ant and nmachi nery/testing equi pnents worth Rs. 31.26 | acs.

Bei ng aggrieved by the said order, an appeal was filed before the
Col I ector (Appeals), who dism ssed the said appeal. Stil

aggrieved, the appellant filed an appeal before the CEGAT which
was al so rejected after hearing the counsel appearing for the
parties and after extensively going through various facets arising
in the case. Thereafter, the appellant has filed the present

appeal on which we have heard the | earned counsel appearing

for the parties.

It was submitted by the counsel appearing for the appellant that
the appell ant have their own research and devel opnent wing in
which trials and experinments are undertaken fromtinme to tine
for the devel opnental jobs based on | atest technol ogy and t hat
during the course of such trials and experinents they bought
out various parts and conponents which were assenbl ed by
them and that after the research is done the sane were
di sassenbl ed and, therefore, such research and devel opnent
process undertaken by them cannot be said to be manufacturing

process by any stretch of imagination. It was also submtted by



the counsel that the aforesaid equi pnments were not taken out
fromthe factory premi ses of the appellant and rather they were

di smantl ed and, therefore, the respondent acted illegally in

| evying tax on the said goods. He al so subnmitted that the
departnent was al so not entitled to i nvoke the extended period
of limtation inasnmuch as there was no cause for invoking the

provi sion of extended linmitation

6. The aforesaid subm ssions of the counsel appearing for the
appel I ant were however refuted by the counsel appearing for the
respondent. We have very carefully scrutinized the records and
exam ned the subm ssions of the counsel appearing for the

parties in the light of the said records.

7. The demand for payment of central excise duty in the present
case appears to have been nade on the basis of statenment nade
by the appellants in their balance sheet to the effect that there is
an addi tion to pl ant and machi nery i ncl udi ng testing
equi pnents worth Rs. 31.26 | acs which have been made in the
conmpany by capitalisation of the expenditure on (i) raw nateri al
(ii) stores and spares and (iii) salary/wages and ot her benefits.
The aforesaid statenent and details were mentioned in Schedul e
‘Q appended to notice of bal ance sheet and profit and | oss

account of the appellant for the year endi ng Decenber, 1987.
Serial No. 6 of the said Schedule reads as follows: -

"Addition to plant and machi nery includes testing equi pnments worth
Rs. 31.26 |akhs fabricated in the conpany by capitalisation of

foll owi ng expenditure: -

(i) Raw material Rs. 26.31 | akhs,

(ii) Stores and spares Rs. 0.02 |akh, and

(iii) Salary/wages and other benefits Rs. 4.93 lakhs (On the basis of
estimated tine spent)"”

8. The aforesaid position is further corroborated by the Director’s
report appearing at page no. 2 of the Annual Report for the year
endi ng Decenber, 1988, wherein it was nentioned that during the
year the conpany devel oped a | arge nunber of testing equi pnents

on its own for using the sane for the testing of sem -conductors.



Once the appell ant has thensel ves made admission in their own

bal ance sheet, whi ch was not rebutted and was further

substantiated in the Director’s report, the appellant now cannot
turn around and make submi ssions which are contrary to their own
adm ssions. (See: Calcutta Electric Supply Corpn. v. OAM, (1972) 3
SCC 222 para 8). Mreover, they have also clearly taken a stand in
their reply to the aforesai d show cause notice that they bought
various parts and conponents to devel op the testing equi pments for
use within the factory and that such steps were undertaken to avoid
i mporting of such equi pnents fromthe devel oped countries with a
view to save forei gn exchange

9. From the aforesaid own admi ssion of the appellant and from
the facts brought out fromthe records it is clearly proved and
establi shed that the appellant had nmanufactured nachines in the
nature of testing equi pnents worth Rs. 31.26 lacs to test the

final products manufactured by them

10. Even if such equi pnents were used for captive consunption

and within the factory prenises, considering the fact that they are
sal eabl e and marketable, we are of the view that duty was payable

on the said goods. The fact that the equi pments were narketabl e

and saleable is also an adnitted position as the appellant has
admtted it in their reply to the show cause notice that they had
undert aken such manufacturing process of the testing equi pnents

to avoid inporting of such equi pnents fromthe devel oped countries
with a viewto save foreign exchange. Such a statenent confirns the
position t hat such testing equi pnent s wer e sal eabl e and

mar ket abl e.

11. The provision of Explanations to Rule 9 and 49 of the Centra
Excise Rules are very clear as it provides that for the purpose of the
sai d rul es exci sabl e goods manufactured and consumed or utilized

as such woul d be deened to have been renoved fromthe prem ses
i medi ately for such consunption or utilization. Therefore, the

contention that no such duty could be levied unless it is shown that

they were taken out fromthe factory premises is without any nerit.



12. Submi ssion was al so made regardi ng use of the extended

period limtation contending inter alia that such extended period of
limtation could not have been used by the respondent. The
aforesaid contention is also found to be without any nmerit as the
appel I ant has not obtained L-4 licence nor they had disclosed the
fact of manufacturing of the aforesaid goods to the departnent. The
af oresai d know edge of manufacture came to be acquired by the
departnent only subsequently and in view of non-disclosure of such

i nformati on by the appellant and suppression of relevant facts, the

extended period of limtation was rightly invoked by the departnent.

13. Consequently, we find no nerit in this appeal, which is

di smi ssed without any order as to costs.

. J
[Dr. Mukundakam
Shar nma]
............................................. J
[ Anil R Dave ]
New Del hi

January 13, 2011.



