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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

I A 2-3/2012 in Petition(s) for Special Leave to Appeal (Civil) No(s).18225-
18226/ 2011

(From the judgenent and order dated 01/10/2010 in RP No.1972/2010 dated
23/ 02/ 2011 in RA No.26/2011 in RP No.1972/2010 of The NATIONAL CONSUMERS
Dl SPUTES REDRESSAL COWM SSI QN, NEW DELHI )
FAQ R CHAND GULATI Petitioner(s)

VERSUS
M S UPPAL ACGENCI ES P.LTD. & ANR Respondent ( s)

(for inpleadnent and for recall of order dated 4.4.2012 office report)

Date: 25/07/2012 These Petitions were called on for hearing today.

CORAM :
HON BLE MR JUSTICE G S. S| NGHVI
HON BLE MR JUSTI CE SUDHANSU JYOTI MUKHOPADHAYA
For Petitioner(s) Shri S. K Mehra, Adv.
Ms. Manmta Mehra, Adv.
Ms. Mukta Kapur, Adv.
For Respondent (s) M . Mukul Rohatgi, Sr. Adv.
(appli cant) M. Jay Kishor Singh, Adv.

M. Ranjit Kumar, Sr. Adv.
M. Subranoni um Prasad, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

I. A No. of 2012 in S.L.P.(C) Nos.18225-18226 of 2011

The application filed by the petitioner for taking on
record docunents marked Annexures 1 to 8 is allowed in terns of the
prayer nade.

I.A. Nos. 2 and 3 in S. L.P.(C Nos.18225-18226 of 2011

Learned counsel for the petitioner says that he does not
have any objection to the acceptance of the prayer for inpleadnent as
parties made by S/Shri R M Raheja and S. Chatterjee.

Accordingly, these applications are allowed and t he
applicants are inpleaded as respondent nos. 2 and 3 in the specia
| eave petitions.

(Parveen Kr. Chaw a) ( Sharda Kapoor)
Court Master Court Master



S.L.P.(C Nos.18225-18226 of 2011

In these petitions, the petitioner has questioned the
correctness of order dated 1.10.2010 passed by the National Consumer
Di sputes Redressal Conmission (for short 'National Conmission’) in
Revi sion Petition No. 1972 of 2010 and order dated 23.2.2011 passed in
Revi ew Application No. 26 of 2011

The complaint filed by the petitioner in the matter of
all eged illegal construction raised by respondent no.1 was initially
di smissed by the District Forumon the ground that he can not treated
as a 'consuner’ wthin the anbit of Section 2(1)(d)(ii) of the
Consumer Protection Act, 1986. The order of the District Forum was
uphel d by the State Commi ssion and the National Commission, but this
Court allowed the appeal filed by the petitioner and renitted the case
to the District Forumwith a direction to decide the conplaint on
merits.

After remand, the District Forumallowed the conplaint and
directed respondent no.1 to renove at its own costs the non
compoundabl e additions nmade in the building contrary to the sancti oned
plan; supply "C and 'D fornms to the petitioner and to pay Rs. 11, 750/ -

along with compensation of rupees seven lakhs fifty thousand
including litigation expenses.

The appeal preferred by respondent no.1 was disnissed by
the State Conmission and a direction was issued to the Engineers of
Muni ci pal Corporation, Delhi to inspect the existing construction to

find out if there are non conpoundable deviations. The State
Conmi ssion al so observed that if there are non conpoundabl e devi ati ons
then the sane shall be renoved and the building be brought in

conformty with the building bye-laws at the cost and responsibility

of respondent no.l. Paragraphs 26 to 28 of the order passed by the

State Conmi ssion read as under
"26. There can be no denying the fact that the Appellant cannot
escape their liability to bring the construction in conformty
with the building bye-laws applicable at a given tine. |If the
deviations in the building are not in consonance with the bye-
| aws as are applicable at present the Appellants are duty bound
to carry out rectification, so that building bye-laws are
conplied with. There is also no denying the fact that building
bye-| aws have undergone a sea-change during these days and what
those bye-laws are prevailing at present can best be in the
know edge of the Municipal authorities, that is why, the Hon' ble
Hi gh Court in its order passed on 8.2.2006 (Annexure P-12
appended to the appeal) had observed that power to relax rules
regardi ng nmi ni mum setbacks, is vested in the MCD and to do so in
speci al circunstances; that MCD woul d deci de whether no speci al
circunstance is made out to relax the setbacks and additionally
find that the I ayout of the colony prescribed mninmm setbacks
to be followed it would then be ensured by the MXD that a
staircase is provided to the petitioner to access their first
and second floor, if this would require a nodification in the
exi sting construction on the ground floor, MD would direct
necessary changes to be effected on the ground fl oor

27. Further the direction given in the order are that ill MDD re-
deci des on the issues, no denmolition would be effected on the
first floor and second floor of ©property bearing no. L-3,
Kailash Colony, New Delhi it 1is not known whether these
directions are still in force. Nor it has been clarified by
either of the parties, who went on harping on the applicability
of one or the other decision of the Hon"ble H gh Court, while
the Hon’ble Suprene Court, sinply decided the issue that
Consuner Fora have jurisdiction to entertain such conplaints. If
the directions given vide order dated 8.2.2006(Annexure P-12)
are still in force, then inpugned order directing to renove non-
conmpoundabl e additi ons/deviations nade in the building contrary
to the sanctioned plan will be in contradiction of the order
dated 8.2.2006( Annexure P-12) passed in the wit petition (G vi
Appeal No. 1883 18-21/2004) by the Hon' ble Hi gh Court of Del hi



28. It shall, therefore, be expedient that the inpugned order
is nodified to the extent that the MCD Engi neers shall inspect
the existing construction in the building in dispute wthin 30
days of the receipt of copy of this order to find out, if there
are non-conpoundabl e devi ati ons as per the prevailing building
bye-laws, which cannot be regularized/ conmpounded even by
i mposi ng penalty, they shall renove the sane to bring the
building in conformty with the building bye-laws at the cost
and responsibility of the Appellant, provided there is no
restraint order in force against such denolition by any court of
| aw. Remmining order of the Ld. District Forumshall remain un-
altered because we find no fault with any other directions given
in the inmpugned order."

The National Comm ssion took cogni zance of the fact that
the petitioner is 93 years old and di sposed of the revision petition
by giving the follow ng directions:

"Keeping this in nind we direct the MCD to depute the engineer
to inspect the building within 30 days of the receipt/production
of a certified copy of this order and that of the State
Commi ssion. MCD engineer is directed to give its report wthin
15 days of the inspection and the respondent is directed to
renove the deviations, if any, found by the MCD engineers wthin
two nmonths thereof failing which the petitioner would be at
liberty to execute the decree passed by the District Forum"

The review filed by the petitioner was allowed by the
Nat i onal Commi ssion and snmall corrections were nade in line 4 at page
4 of order dated 1.10.2010.

After issuing notice of the special |eave petition, this
Court passed order dated 4.4.2012 for denolition of the portion of the
buil di ng constructed in violation of the sanctioned plan.

Respondent nos. 2 and 3 who have purchased a portion of the
buil ding in dispute and who have been i npl eaded as respondent nos. 2
and 3 by a separate order passed today, have filed I.A.  No...... /2012
for vacation of order dated 4.4.2012 by asserting that they are bona
fide purchasers and order for denolition could not have been passed
wi t hout hearing them

Shri Mukul Rohatgi, |earned senior counsel appearing for
respondent nos. 2 and 3 referred to letter dated 18.1.2011 sent to the
petitioner by Minicipal Corporation, Delhi in response to RTI
application dated 13.12.2010 and argued that the special |eave
petitions should be disnissed because the petitioner deliberately
withheld that letter fromthe Court. Learned senior counsel referred
to the contents of that letter to show that the Engineers of the
Muni ci pal Corporation of Delhi, who inspected the building did not
find any non conmpoundable deviation and all the  conpoundabl e
deviations were conpounded by charging compoundi ng fees and,
thereafter, conpletion certificate was issued by the compet ent
authority. Shri Rohatgi pointed out that even though letter dated
18.1.2011 was annexed with Review Petition No. 26 of 2011 filed on
17.2.2011, the petitioner deliberately onmitted to make a nention of
this fact in the special |leave petitions and thereby succeeded in
n sl eading the Court in believing that the direction given by the
State Commi ssion has not been conplied wth.

Shri  S. K. Mehra, |earned counsel for the petitioner
controverted the subm ssions of Shri Rohatgi and argued that om ssion
to make a nention of letter dated 18.1.2011 should not be nade a
ground for non-suiting the petitioner who has been forced to Ilitigate
for last nore than 18 years on account of the illegal construction
made by respondent no.1

We have considered the argunents/subm ssions of the |earned



counsel and perused the record.

In our view, letter dated 18.1.2011 is crucial for deciding
the petitioner’s plea that though respondent no.1 is quilty of
constructing building in violation of the sanctioned plan and the bye-
laws framed by the Municipal Corporation of Delhi, the concerned
authorities have failed to take action in terns of +the directions
given by the State and the National Conmissions. The relevant portions
of that letter read as under:

"Subj ect noted RTI - application is filed under the provisions
of RTI Act-2005, and applicant has sought information why MDD
Chi ef Engi neer, Central Zone has not inspected the building No.L-
3, Kailash Colony, New Delhi as per orders National Consumner
D sput es Redressal Conmi ssion dated 1.10.2010 & 19.11.2010 and
what action has Chi ef Engi neer, Central Zone, MCD taken on said
orders.

In this regard, it is infornmed that P.No.L-3, Kailash Colony,
New Del hi has been inspected on 13.10.2010 by the concerned
Juni or Engi neer (Bldg.) after receipt of above nmentioned orders
of National Consumer Disputes Redressal Conmission, and on
17.6.2010 also in the light of earlier orders of the Nationa
Consuner Di sputes Redresal Commission to ascertain the existing
construction in terns of the extent of conpoundable and non-
conmpoundabl e deviations. During the inspection on both the
occassions, it was found that there are no non-conpoundable
deviations in the existing building, whi ch exi sted was
compoundabl e as per prevalent nornms contained in the WMD 2021
Conpoundi ng fee for the conpoundable deviations in P.No.L-3,
Kai | ash Col ony, New Del hi have been deposited with the MID and
completion certificate has also been issued for the building
under reference."

At the time of filing the special |eave petitions, the
petitioner was very nuch aware of the fact that in conpliance of the
direction given by the State Comm ssion, which was substantially
approved by the National Conm ssion, the concerned Engineers of the
Muni ci pal Corporation of Del hi had inspected the building and found
that there are no non conpoundable deviations which war r ant ed
demolition and that the conpetent authority had issued the conpletion
certificate after charging fees for the conpoundabl e deviations. This
is evinced fromthe fact that in the review application filed before
the National Conm ssion the petitioner had not only nmade a nention of
letter dated 18.1.2011 but also pleaded that this did not anmount to
compliance of the direction given by the State Conmm ssion. However
with the sole object of keeping this Court in dark about the action
taken by the concerned authorities in compliance of the State
Conmi ssion’s order, the petitioner deliberately omtted to make a
mention of letter dated 18.1.2011 in the special |eave petitions and
did not produce a copy thereof. W have no doubt that iif the
petitioner had placed on record a copy of letter dated 18.1.2011, the
court may not have entertained his grievance that the authorities of
the Muni ci pal Corporation have failed to take action in terms of the
direction given by the State Comm ssion and the National Comm ssion
and, in any case, interimorder dated 4.4.2002 wuld not have been
passed for denolition of the alleged deviations in the building
constructed by respondent No. 1.

From what we have stated above, it is clear that the
petitioner has not approached the Court with clean hands. Therefore,
he is not entitled to be heard on the nerits of his grievance.
Ref erence in this connection can usefully be nmade to the judgnent of
this Court in Dalip Singh vs. State of U P. (2010) 2 SCC 114, the
first two paragraphs of which are extracted bel ow

"1. For many centuries Indian society cherished two basic
values of life i.e. "satya" (truth) and "ahinsa" (non-violence).
Mahavi r, Gautam Buddha and Mahat ma Gandhi guided the people to
ingrain these values in their daily life. Truth constituted an
integral part of the justice-delivery systemwhich was in vogue
in the pre-lndependence era and the people used to feel proud to
tell truth in the <courts irrespective of the consequences.
However, post-1ndependence period has seen drastic changes in our
val ue system The materialismhas overshadowed the old ethos and



the quest for personal gain has becone so intense that those

involved in litigation do not hesitate to take shelter
fal sehood, m srepresentation and suppression of facts in
court proceedi ngs.

2. In the last 40 years, a new creed of litigants has cropped

up. Those who belong to this creed do not have any respect

truth. They shanel essly resort to fal sehood and wunethical neans
for achieving their goals. In order to neet the challenge posed

by this new creed of litigants, the courts have, from tine

time, evolved newrules and it is now well established that
litigant, who attenpts to pollute the streamof justice or
touches the pure fountain of justice with tainted hands, is

entitled to any relief, interimor final."

The special |eave petitions are accordingly dismssed.

Interimorder dated 4.4.2012 stands automatically vacated.

| (Parveen Kr. Chaw a) | | (Sharda Kapoor)

| Court Master | | Court Master



