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The following Order of the Court was delivered :

Civil Appeal Nos. 6243-6245 of 1998

The challenge in these appeals is to the three show cause notices which
were issued by the respondent in respect of the years 1984-85, 1986-87 and
1988-89 proposing to include in the turnover the amount received by the
appellant from the industrial pool account and treating the same as sale
price.

The undisputed facts are that the appellant has a refinery and major
portion of its products are sold to different oil companies. According to
the Solicitor General, the main sales of the appellant are of oil to the
Indian Oil Corportion Ltd. (IOCL). In respect of the sales so made,
according to a prescribed formula and in order to achieve equivalisation of
price of petroleum products produced by the appellant and other similar
companies, the money is paid to it from the industrial pool account in
cases where the retention price of the appellant is more than the sale
price (equivalent to ex-refinery price) received from the oil companies.

Under the Tamil Nadu General Sales Tax Act, sales tax is payable on the
sale of all kinds of mineral oils as per the Schedule. The point of levy of
tax is at the point of first sale in the State. Explanation 1 after item
No. 159 provides that "for the purposes of items 151 to 159, a sale by an
oil company to any other oil company shall not be deemed to be the first
sale in the State and accordingly any sale by one oil company to another
person (not being an oil company) shall be deemed to be the first sale in
the State". Explanation 2 makes it clear that for the purpose of
Explanation I, oil company would mean the Madras Refineries Ltd., Indian
Oil Corporation Ltd., Bharat Petroleum Corporation Ltd., Hindustan
Petroleum Corporation Ltd. and such other oil company as may be notified by
the Government of Tamil Nadu.

It is by reasons of the said Explanation 1 that no sales tax was levied on
the appellant in respect of the sales worth Rs. 1180, 52,00, 952 made by
the appellant to IOCL during the year 1988-89. Similarly on sales made to
IOCL for the years 1984-85 and 1986-87, no tax was levied thereon. It is
not in dispute that on the sales made by IOCL, sales tax is leviable.

What is proposed to be done now pursuant to the notice which has been
issued is to include in the turnover the amount received by the appellant
from the compensation pool. It is the case of the appellant that in the
show cause notices, it is stated that the amount so received is to form
part of the sale price and, therefore, would be includible in its taxable
turnover. It is, however, contended that even if it be assumed that the
amount received from the compensation pool would form part of the sale
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price, but, as the amount is received in connection with the sales made by
the appellant to another oil company, namely, IOCL, then, by virtue of
Explanation 1 referred to hereinabove, the transaction is not to be
regarded as the first sale within the State. The amount received by the
appellant as a sale consideration from out of the pool relateable to the
said sale would, therefore, not be regarded as part of the taxable turnover
at all because it is not deemed to be the first sale in the State, tax
being levied only at that point.

It seems that the Tribunal has not gone into this aspect. The position in
law being thus clear, namely, that any money received either from the
Indian Oil Corporation Ltd. or from the compensation pool which is
relatable to the sales made by the appellant to IOCL, is not to be included
in the taxable turnover as it is not to be regarded as the first sale in
the State; therefore, to that extent, no tax can be levied in the hand of
the appellant on the amount so received.

With this clarification, the assessing authority should now proceed with
the case pursuant to the show cause notices which are issued by it. The
appellant may, if it so chooses, file its objections to the show cause
notices, within eight weeks and the assessing authority will proceed
thereafter in the light of the clarification now made.

These appeals are disposed of in the aforesaid terms, the order of the
Tribunal is set aside and the case is remanded to the assessing authority
for fresh adjudication in accordance with law.

Civil Appeal Nos. 1048-1049/1999

For the reasons stated in our above order passed in Civil Appeal Nos.
6243-6245/1998, these appeals are also disposed of, the order of the
Tribunal is set aside and the case is remanded to the assessing authority
for fresh adjudication in accordance with law. The appellant may, if it so
chooses, file its objections to the show cause notices, within eight weeks
and the assessing authority will proceed thereafter in the light of the
clarification now made.


