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I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NQ(s). 6701 OF 2009

BALRAJ SI NGH JASWAL ... Appellant
VERSUS
UNION OF | NDI A & ORS. ... Respondents
ORDER

The appel | ant was inducted into the service of the Departnent of
Li ght houses and Li ghtshi ps as an Assi stant Executive Engi neer in 1989.
The question which arises for consideration in the instant appeal
pertains to his claimof pronbtion to the post of Deputy Director
(Electronics). Insofar as the above pronotion is concerned, we are
informed, that the same is regulated by the Departnment of Lighthouses
and Lightships (Goup 'A Gazetted Technical Posts Recruitnent Rules,
1990) (hereinafter referred to as the ’'Rules’). Qualifications and
other eligibility conditions, for appointnment to the wvarious posts,
are expressed in the schedul e appended to the said Rul es.

Insofar as the post of Deputy Director (Electronics) is

concerned, the sane figures at serial no. 4, in the schedul e. Col um
5 which relates to the manner of appointnent to the post provides,
that the post would be filled up by way of selection. For pronotion

to the post of Deputy Director (Electronics), there are two feeder
cadres. Firstly, Assistant Executive Engineer with five years regul ar
service in the grade. Assistant Executive Engineers are placed in the
pay scal e of Rs.2,200-4,000. And secondly, Assistant Engineers wth
ei ght years regular service in the grade. Assi stant Engineers are
pl aced in the pay scale of Rs.2,000-3,500. It needs to be pointed
out, that the Assistant Executive Engineers are a part of Goup 'A
servi ce, whereas Assistant Engineers fall in Goup 'B service.

In the process of selection in which the name of the appellant
was consi dered, the Departnental Pronbtion Commttee conducted its
proceedi ngs on 23.10.2001, for which, eligibility was determned wth
reference to 01.01.2000. Even though both the parties are agreed,
that it is "selection" which would regul ate the process of appoi ntnent
by pronotion, fromthe two feeder cadres, to the post of Deputy
Director (Electronics), the manner of conducting the "selection" is
di sput ed.

Insofar as the instant aspect of the matter is concerned, the
State Governnent has i ssued consol i dat ed i nstructions dat ed
27.03.1997. Al Departnental Pronotion Committees, are nmandated to
conduct considerations for pronotions, in conpliance with the above
instructions. Learned counsel for the rival parties are agreed, that
the instant instructions would regulate the consi deration for
pronotion (at the hands of the Departnmental Pronotion Conmittee) even
for the post of Deputy Director (Electronics). Paragraph 6.3.1 of the
instructions dated 27.03.1997 are relevant to the present controversy



and

the sane is being extracted as hereunder: -
"6.3.1 Principles to be observed and preparation of panel -
The list of candidates considered by the DPC and the overal
gradi ng assigned to each candidate, would form the basis for
preparati on of the panel for pronotion by the DPC. The foll ow ng
princi pl es shoul d be observed in the preparation of the panel: -
SELECTI ON- CUM SENI ORI TY AND SELECTI ON BY MERI T
(i) Having regard to the levels of the posts to which
pronotions are to be made, the nature and inportance of
duties attached to the posts, a benchmark grade would be
determi ned for each category of posts.

For all Goup 'C, Goup 'B and Goup 'A posts (up
to and excluding the level of Rs.3,700-5,000), the benchnmark
woul d be 'Good’ and will be filled by the nethod of Sel ection-
cum Seniority as indicated in sub-para (iii).

ii) In respect of posts which are in the Ilevel of Rs.3,700-
5,000 and above, the benchmark grade should be 'Very Good
and will be filled by the nmethod of Selection by Merit as
i ndicated in sub-para (iv).

iii) Each Departnental Pronotion Cormittee while considering the
suitability of officers for pronotion to posts for which
the benchmark has been deternined as ' Good’ woul d grade the
officers as 'Good’, 'Average’ and 'Unfit’ only. Only those
of ficers who obtain the grading of 'Good wll be included
in the panel in the order of their seniority in the |ower
grade subject to availability of vacanci es.

iv) Notwi thstandi ng the provisions nentioned above, in the case
of pronotions made  for i nduction to G oup "A
posts/services from !l ower groups, while the benchmark woul d
continue to be 'Good', the DPC shall grade the officers as
"Qutstanding’, 'Very Good’, 'Good', 'Average’ and ’'Unfit’
as the case may be, and the officers wll be arranged
accordi ng to t he gradi ng obt ai ned, pl aci ng t he
"Qutstanding’ officers on top foll owed by those graded as
"Very Good’ and so on in the select panel up to the nunber
of vacancies, with the officers having the sane grading
mai ntaining their inter se seniority in the feeder grade.

AUTHORS NOTE: - No need to scrutinize ACRs of all eligible
candi dat es covered by the zone of consideration after the DPC has
assessed the enpl oyees, equal to the nunber of vacancies, as
"Good’. - See QM, dated 6-11-1998 (SI. No. 4)

SELECTI ON BY MERI T
v) In respect of services/ posts for which the benchmark has
been deternined to be 'Very Good', each DPC woul d grade the
officers as 'Qutstanding’, ’'Very Good’, ’'CGood , ' Average
and 'Unfit’ as the case nmay be. However, only those
officers who are graded as 'Very Good’ xxxxx and above will
be included in the select panel, by placing the officers
graded as 'Qutstanding’ on top followed by those graded as
"Very Good’', subject to availability of vacancies, with the
officers with the same grading maintaining their inter se
seniority in the feeder grade.
Vi) Appointnents fromthe panel shall be nade in the order of
nanes appearing in the panel for pronotion.

vii) VWhere sufficient nunber of officers with the required
benchmark grade are not available wthin the zone of
consi deration, officers with the required benchmark wll be
pl aced on the panel and for the wunfilled vacancies the
appoi nting authority should hold a fresh DPC by consi dering
the required nunber of officers beyond the original zone of
consi deration."



Since the post of Deputy Director (Electronics) is in the pay scale
of Rs.3000-4500, it is apparent that the process of selection would be
regul ated by paragraph 6.3.1(i), nanely, the post wll have to be
filled up by the nmethod of selection-cumseniority, as indicated in
sub- paragraph (iii). The benchrmark of 'Good’ will be applicable for
selection to the post. In other words, only such candidates, who on
sel ection, are graded as ' Good’ and above, would be eligible.

bviously, since the post in question, i.e., Deputy Director
(Electronics) is belowthe scale of Rs.3,700-5000, paragraph 6.3.1
(ii) is inapplicable, because the procedure contenplated in sub-
paragraph(ii), is applicable only for posts which are placed above the
scal e Rs. 3, 700-5,000. The process to be adopted for pronotion, to the
post of Deputy Director (Electronics), according to the |earned
counsel for the appellant is the one depicting in sub-paragraph (iii)
of paragraph 6.3.1. Paragraph 6.3.1 (iii), «clearly nandates, that
candi dat es subjected to the procedure contenplated therein, would be

graded either as 'Good’, or ’'Average', or ’'Unfit’. Sub- par agr aph
(iii), according to | earned counsel does not contenplate the grading
of 'Very Good', or ’'CQutstanding . As such, according to |earned
counsel, even if candidates are graded as "Very Good’ or
"Qutstanding’ (i.e., levels higher than 'Good’) while following the
procedure under sub-paragraph (iii), they will be deenmed to have been
graded as 'Good’. There is nothing wong with the above subm ssion

and we hereby affirmthe sane.

In the above view of the matter it is submitted, that since the
appel l ant was factually graded as ' Good’, and was factually senior to
all Assistant Executive Engineers who were wthin the zone of
consi deration, he ought to have been selected and placed above the
rest of the contestants in the sane process of selection, by applying
the procedure contenplated in sub-paragraph (iii) of paragraph 6.3.1

As agai nst the aforesaid subm ssion advanced at the hands of the
| earned counsel for the appellant, it is the subm ssion of the |earned

counsel representing Union of India, as well as, the Union Public
Service Commission, that it is sub-paragraph (iv) of paragraph 6.3.1
which will be applicable to the facts of this case. Insofar as the

i nstant aspect of the matter is concerned, the pointed subm ssion is,
that for promotion to the post of Deputy Director (El ectronics), those
falling in the zone of eligibility are not only Assistant Executive
Engi neers placed in the pay scale of Rs.2,6200-4,000 (like the
appel lant); but also Assistant Engineers placed in the pay scale of
Rs. 3000- 4500. Assistant Engi neers, according to the Ilearned counse
for the respondents, are a part of Goup ’'B service. On the
successful consideration of the claim Assistant Engineers, for onward
pronotion to the post of Deputy Director (Electronics), they would
nmove on pronotion from Goup 'B services to Goup 'A services. Thus
vi ewed, on pronotion of an Assistant Engineer to the post of Deputy
Director (Electronics), he would also be inducted into Goup ’'A
service (fromGoup 'B service). Thereis nothing wong wth the
above subm ssion, and we hereby affirmthe sane.

In view of the above, according to the |earned counsel for the
respondents, it is sub-paragraph (iv) of paragraph 6.3.1 which should
be made applicable, insofar as the instant process of selection is
concerned. This because; the instant promotion, has within the zone
of consideration, officers belonging to Goup 'B service, who would
be inducted into Goup 'A service, if found suitable for pronotion.

We have considered the subm ssion advanced by |earned counsel
representing the rival parties.



During the course of hearing, it was undi sputed that the process
of selection is conducted jointly. Inasnuch as, all those who are
eligible and fall in the feeder cadre of Assistant Executive
Engi neers, as well as, those who fall in the feeder cadre of Assistant
Engi neers, are to be considered together, in a common unified process
of selection. Insofar as the present controversy is concerned, we are
i nformed that nine candidates were shortlisted as eligible for the
post of Deputy Director (Electronics). Qut of these nine officers,
eight were fromthe feeder cadre of Assistant Executive Engineers,
wher eas one bel onged to the feeder cadre of Assistant Engineer. The
question which arises is, whether the procedure contenplated in
paragraph 6.3.1 (iii), as submitted by the I|earned counsel for the
appellant, would apply; or the procedure provided in paragraph
6.3.1(iv), as submitted by the | earned counsel for the respondents,
woul d apply.

It is not possible to accept, that for sone of the candidates in
the zone of consideration one rule would determne the process of
pronotion, and for sonme others a different rule. Accordingly one of
the above two rul es woul d necessarily have to be chosen for conducting
the instant common process of selection. Wiile making a choice
bet ween sub-paragraph (iii) and sub-paragraph (iv) of paragraph 6.3.1
of the above paragraph, the choice essentially has to be made of sub-
paragraph (iv). The reason for our above conclusion is, that sub-
paragraph (iii) would not regulate the process of selection, for the
candi dates who cone fromthe cadre of Assistant Engineers, and clains

pronotion to the post of Deputy Director (Electronics). Since on
pronoti on such candi date woul d be moving from Goup 'B to Goup 'A
servi ces. Therefore essentially, only sub-paragraph (iv) woul d

regul ate their process of his selection for onward pronotion, which
expressly caters to the above eventuality. Since as already noticed
her ei nabove, a comon process of selection has to be adopted, al
those in the zone of <consideration wll necessarily have to be
adj udged by the norms adopted in sub-paragraph (iv) of paragraph 6.3.1
of the policy instructions dated 27.03.1997 because sub-paragraph
(iii) is inapplicable for promotions of Assistant Engineers to Deputy
Director (Electronics). Moreover, sub-paragraph (iv) begins wth a
non obstante clause, thereby, giving it overriding effect over sub-
paragraph (iii) (as also the other sub-paragraphs (i) and (ii)).
Thus, |eaving no roomfor any doubt, that the choice nust fall on sub-
paragraph (iv) for the present process of selection

Under paragraph 6.3.1 (iv), candidates are to be graded as
"Qutstanding’, or 'Very Good', or 'Good', or ’'Average', or ’'Unfit’.
And a candidate with a better grading would oust a candidate wth a
| esser grading. Factually, the aforesaid procedure was adopted in the
process of selection, wherein, on account of the fact that the
appel l ant was graded as ' Good’ whilst others were graded as 'Very
Good’, they were liable to be placed above the appellant in the
process of selection (contenplated under paragraph 6.3.1 (iv)).

In view of the conclusions arrived at by us herei nabove, we find
no infirmty in the inmpugned order, the instant civil appeal is
accordingly liable to be dismssed. Odered accordingly.

.................... , J.
[ JAGDI SH SI NGH KHEHAR ]

[ MY. EQBAL ]
New Del hi
March 06, 2014.
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UPON hearing counsel the Court nmade the foll ow ng
ORDER

The civil appeal is disnmissed in ternms of the signed order.

[ Ni dhi Ahuj a] [ Phool an Wati Arora]
Court Master Assi stant Regi strar

[ Signed order is placed on the file.]



