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REPORTABLE
I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
CIVIL APPEAL NO. 3604 OF 2009
[Arising out of SLP (Civil) No. 14187 of 2007]
Mahender Pal & Ot hers ... Appel l ants
Ver sus

State of Haryana & Ot hers ... Respondent s

JUDGVENT

S.B. SINHA, J:

1. Leave granted.

2. This appeal is directed against a judgment and order
dat ed 10. 05. 2007 passed by the Hi gh Court of Punjab and

Haryana at Chandigarh in Gvil Wit Petition No. 7008 of 2007

3. On or about 6.01.2006, a notification under Section 4
read with Section 17(4) of the Land Acquisition Act, 1894 (for

short "the Act") was issued for acquisition of the land in
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question for an al | eged public pur pose, Vi z., for t he
devel opnent and utilization of I and for residential/

commer ci al purpose. A declaration under Section 6 of the Act

was i ssued on 9. 08. 2006.

4. A wit petition was filed by the appellants chall engi ng
these notifications which was dism ssed as withdrawn with

liberty to file a fresh one on the sanme cause of action

5. On 14.11.2006, the governnent issued a notification
under Section 4 read with Section 17(4) of the Act and on

15.11. 2006 as al so a decl arati on under Section 6 of the Act,



for acquiring the land for public purpose, viz., for the
devel opnent and utilization of land for outer ring road, green
belt on both side, Pataudi Road to Jhajjar Road in the area of

vill age Gokal garh, District Rewari.

6. Appel lants’ |and was being used for residential
pur poses and which al so has the Samadhi s of the ancestors
of the appellants and a Shiva tenple. The revenue records

confirmthe existence of these pucca constructions.
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7. On 14.03.2007, notices were issued to the appellants
under Section 9 of the Act. Appellants filed objections thereto

on 29. 03. 2007.

8. A wit petition was filed by the appellants, which was

disnmissed in linne by reason of the inpugned judgnent.

9. Appel l ants are, thus, before us.

10. The principal question which arises for consideration
in this appeal is as to whether in the facts and circunstances
of this case the enmergency powers in terns of Section 17 of

the Act could have been resorted to by the State.

11. The Act has been enacted for the acquisition of |and

for public purposes and for Compani es. Having regard to the
provisions contained in Article 300A of the Constitution of

India as also the provisions of Act, the State in exercise of its
power of ‘eminent domain’ may deprive a person of his right

to a property only when there exists a public purpose and a

reasonabl e anobunt by way of conpensation is offered for

acquisition of his |and. The Act fulfills the aforenentioned
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criteria. It, however, |ays down the details procedures
t heref or. It is also of sone significance to notice that the

Parliament, by reason of the Act, has inposed further



restrictions/ conditions for acquisition of land for the benefit

of the | and-owner.

12. Right to file objection and hearing thereof to a
notification issued by the appropriate governnment expressing
its intention to acquire a property is a valuable right. Such a
val uabl e right of hearing and particularly in a case of this
nature could have been taken away only if conditions

precedent for exercise of this emergency power stood

satisfied. Sub-section (4) of Section 17 of the Act is an

exception to Section 5A of the Act.

An opi nion of the governnent in this behalf is
required to be forned if there exists an energency.
Exi st ence of the  foundati onal fact for i nvoking the
af orenmenti oned provision is, therefore, a sine qua non for
formati on of opinion. Such an subjective satisfaction nust be
based on an objective criteria. I pse dixit on the part of the

State woul d not serve the purpose. Appel l ants, in our
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opi nion, had nade out a case for exanmination of their cases
in details. The nature of constructions and other features of
the | and sought to be acquired have been noticed by us

her ei nbef or e.

13. The purported public purpose for which the land is to

be acquired is for laying down a road.

W are not unm ndful of the fact that the road
connection is one of the purposes nentioned in Sub-section
(2) of Section 17 of the Act in respect whereof Sub-section (4)
t hereof would apply. But the sanme would not nean that for
the purpose of road connection irrespective of the nature of
cases and/ or irrespective of the nature of the road to be

constructed; Sub-section (4) of Section 17 of the Act could be



i nvoked.

14. As an extraordi nary power has been conferred upon
the Appropriate Government in terns whereof the nornmal
procedure | aid down under Section 5A of the Act could be

di spensed with, the High Court, in our opinion, should have

entered into the nerit of the matter. [See Mahadevappa
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Lachappa Kinagi and Gt hers v. State of Karnataka and O hers

(2008) 12 SCC 418]

In Union of India and O hers v. Miukesh Hans [(2004) 8

SCC 14], this Court held:

" 32. A careful perusal of this provision
which is an exception to the nornal node of
acqui sition contenpl ated under the Act

shows that mere existence of urgency or

unf oreseen energency though is a condition
precedent for invoking Section 17(4), that by
itself is not sufficient to direct the

di spensation of the Section 5-Ainquiry. It
requires an opinion to be formed by the

Gover nment concerned that along with the

exi stence of such urgency or unforeseen
energency there is also a need for

di spensing with Section 5-A inquiry which

i ndicates that the legislature intended the
appropriate Governnent to apply its mind
before dispensing with Section 5-Ainquiry. It
al so indicates that nere exi stence of an
urgency under Section 17(1) or unforeseen
energency under Section 17(2) would not by
itself be sufficient for dispensing with Section
5-Ainquiry. If that was not the intention of
the legislature then the latter part of sub-
section (4) of Section 17 would not have

been necessary and the legislature in
Sections 17(1) and (2) itself could have

i ncorporated that in such situation of

exi st ence of ur gency or unf or eseen
energency automatically Section 5-A inquiry
will be dispensed with. But then that is not

t he | anguage of the section which in our
opi nion requires the appropriate Governnent
to further consider the need for dispensing
with Section 5-Ainquiry in spite of the
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exi stence of unforeseen energency. This
under standi ng of ours as to the requirenent
of an application of mind by the appropriate
Government whil e dispensing with Section 5-
A inquiry does not nmean that in each and
every case when there is an urgency

cont enpl at ed under Section 17(1) and



unf oreseen energency contenpl ated under

Section 17(2) exists that by itself would not
contain the need for dispensing with Section
5-Ainquiry. It is possible in a given case the
ur gency noti ced by t he appropriate
Gover nment under Section 17(1) or the

unf or eseen energency under Section 17(2)

itself may be of such degree that it could
require the appropriate Government on that

very basis to dispense with the inquiry under
Section 5-A but then there is a need for
application of mind by the appropriate

Gover nment that such an urgency for

di spensation of the Section 5-Ainquiry is

i nherent in the two types of urgencies
contenpl at ed under Sections 17(1) and (2) of
the Act."

15. In Union of India and Ohers v. Krishan Lal Arneja and

O hers [(2004) 8 SCC 453], this Court held:

"16. Section 17 confers extraordi nary
powers on the authorities under which it can
di spense with the nornmal procedure |aid down
under Section 5A of the Act in exceptiona

case of urgency. Such powers cannot be

lightly resorted to except in case of rea
urgency enabling the Governnment to take

i medi at e possession of the | and proposed to
be acquired for public purpose. A public

pur pose, however, laudable it may be, by
itself is not sufficient to take aid of Section 17
to use this extraordi nary power as use of such

power deprives a |land owner of his right in
relation to i nmoveabl e property to file

obj ections for the proposed acquisition and it
al so dispenses with the inquiry under Section
5A of the Act. The Authority must have

subj ective satisfaction of the need for

i nvoki ng urgency cl ause under Section 17
keeping in nmind the nature of the public

pur pose, real urgency that the situation
demands and the tine factor i.e. whether

t aki ng possession of the property can wait for
a mninum period within which the objections
coul d be received fromthe | and owners and

the inquiry under Section 5A of the Act could
be conpleted. In other words, if power under
Section 17 is not exercised, the very purpose
for which the land is being acquired urgently
woul d be frustrated or defeated. Normally
urgency to acquire a land for public purpose
does not arise suddenly or overnight but

somet i nes such ur gency may ari se
unexpectedly, exceptionally or extraordinarily
dependi ng on situations such as due to

eart hquake, flood or some specific tinme-

bound project where the delay is likely to
render the purpose nugatory or infructuous. A
citizen's property can be acquired in
accordance with law but in the absence of

real and genui ne urgency, it may not be
appropriate to deprive an aggrieved party of a



fair and just opportunity of putting forth its
obj ections for due consideration of the
acquiring authority. Wiile applying the

urgency cl ause, the State should indeed act

with due care and responsibility. Invoking
urgency cl ause cannot be a substitute or

support for the laxity, lethargy or lack of care
on the part of the State Adm nistration.”

16. It is a well-settled principle of |aw that an exception
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carved out fromthe main provision as a result whereof a
citizen of India nay be deprived of his property particularly
having regard to the fact that if it is considered to be a
human right, procedural safeguards |aid down therefor nust

be scrupul ously conplied with. It being an expropriatory
| egi sl ation deserves strict construction. {See Hi ndustan
Petrol eum Corpn. Ltd. v. Darius Shapur Chenai and O hers

[ (2005) 7 SCC 627]; Devinder Singh and Others v. State of
Punjab and Others [(2008) 1 SCC 728]; and City Mntessori

School v. State of Uttar Pradesh & Ors. [2009 (2) SCALE

740]} .

17. For t he reasons af orenment i oned, t he i mpugned
j udgnent cannot be sustained which is set aside accordingly
and the matter is renmitted to the High Court for consideration

of the matter afresh on nerit.

18. M. T.V. George, |earned counsel appearing on behalf
of the State, submits that counter-affidavit before the High
Court shall be filed within four weeks. The State may al so
produce the records before the High Court so as to enable it

to arrive at a satisfaction that, in the facts and circunstances
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of this case, the energency power of the appropriate
governnent could be resorted to. W request the Hi gh Court
to consider the desirability of disposing of the nmatter

expedi tiously.



19. The appeal is allowed with the aforenenti oned

directions with costs. Counsel’s fee assessed at Rs. 10, 000/ -.

............................... J.
[ S.B. Sinha]
............................... J.
Asok Kumar Gangul y]

NEW DELHI ;

MAY 15, 2009

11
| TEM NO. | F COURT NO. 3 SECTI ON | VB
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Civil Appeal No.3604 of 2009 Arising out of
Petition for Special Leave to Appeal (Civil) No.14187/2007

(From the judgenent and order dated 10/05/2007 in CW No. 7008/ 2007 of The
H GH COURT OF PUNJAB & HARYANA AT CHANDI GARH)

MAHENDER PAL & ORS. Petitioners
VERSUS
STATE OF HARYANA & ORS. Respondent s

Date: 15/05/2009 This Petition was called on for hearing today.

For Petitioner(s) M. Anis Ahned Khan, Adv.

For Respondent (s) M. T.V. CGeorge, Adv.

Hon’ bl e M. Justice S.B. Sinha pronounced the judgnment of
the Bench conprising His Lordship and Hon' ble M. Justice Asok
Kumar Gangul y.

Leave granted.

The appeal is allowed with the directions nentioned in the

Si gned Reportabl e Judgnment with costs. Counsel s fee assessed at
Rs. 10, 000/ -.
[ Pooja Arora]l [ Pushap Lata Bhardwaj ]
Sr. PA Court Master

(Si gned Reportabl e Judgnent is placed on the file)



